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ix

Preface

This book is a supplemental teaching tool for courses on the Uni-
form Commercial Code (the “Code”). The readings in this book re-
fute the widely held belief that commercial law is boring and mechan-
ical. 

This book is also a reaction to the traditional method of teaching
commercial law. Virtually without exception, professors of commer-
cial law eschew outside readings that might raise broader ethical and
conceptual questions about the Code. Instead, they require students
to purchase only a casebook and a statutory supplement. Class ses-
sions are typically devoted solely to mastering and applying various
provisions of the Code, with no attention paid to the history and con-
troversies that surrounded the Code and its enactment, amendment,
and enforcement. The results have been predictable: students treat
the Code precisely as they find it presented in the classroom—a static
and apolitical monolith that is not worthy of outside discussion. And
so we find that our students typically emerge from courses in com-
mercial law with a grudging respect for the Code but with little un-
derstanding of its place within the larger framework of American
law. The readings in this book should provide a broader and more
humanistic backdrop for the Code, allowing students to see that
commercial law (just like constitutional law and administrative law)
raises important moral and political questions of its own. At the very
least, students will understand that the Code is an ongoing construc-
tion that mediates between competing social, political, and economic
interests. 

The readings in this book are deliberately short, in part to match
the attention span of a typical (that is, busy) law student. The origi-
nal texts have been edited mercilessly to focus attention on one or
two key issues at the expense of all the other issues raised by the au-
thors, so readers are encouraged to consult the full articles for a more
complete treatment. In choosing the selections for this book, I have
drawn heavily from classic texts on the Code, supplementing these
readings with a few cutting-edge selections. In addition to editing for
content, I have omitted footnotes to provide for greater readability,
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x Preface

and I have included only a single discussion question following each
reading.

This book can be integrated into the standard commercial law
course without much difficulty. I suggest that professors assign the
Introduction and the first two chapters as background reading prior
to the first day of class, to give students a conceptual and historical
overview of the Code. Once the course has begun, I suggest that
every other class period, one or more students should be assigned to
present a selection to the class, capping the presentation by answer-
ing the discussion question following the selection. A ten-minute ses-
sion during alternating class periods will likely suffice to instill a
more comprehensive understanding of the Code without making the
book seem an intrusion into traditional Code pedagogy. Additionally,
this book can be used as a device for assigning extra credit to stu-
dents who take the time to prepare short opinion pieces assessing the
selections.

Karl Llewellyn, the principal architect of the Code, once wrote
that the Code stood a good chance of adoption by the several states
because its subject matter (namely, transactions involving personal
property and payments) was “very largely non-political in character.”
This claim was untrue when it was made, and has become even less
credible over time, especially in an intellectual climate where legal
scholars rightfully view every area of law as an inherently contested
and political arena for engaging in social construction. To the extent
that law shapes social ontology and constrains legal actors by allocat-
ing benefits and burdens, every arrangement of law is an active
choice among many possible worlds, each with its own moral, politi-
cal, and economic landscape. The same is true for the Code—it does
not merely hover above a pre-existing world of commercial practices,
but represents a commitment to bring a particular commercial world
into existence. As the default architecture for commercial practices,
the Code is infinitely contestable and subject to constant adjustment.
Yet despite its dynamic character, the Code often appears to students
as a closed text that could not assume any other form. Therefore, we
need to guard against reifying the Code as a final, totalizing docu-
ment, and instead see it as a social construction that can be decon-
structed in the interests of justice. This book is intended as an initial
step toward creating a generation of law students who are not con-
tent with merely mastering the Code, but who are capable of thinking
critically about it. 
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* * *

All of my work, including this project, draws upon the strength
and encouragement of my parents Bonnie and Norman Litowitz, and
my brothers Alec and Malcolm. Through countless discussions span-
ning a series of difficult years, they redirected my negative energy into
positive channels and encouraged the pursuit of my intellectual vi-
sion, despite an interminable parade of relocations, disappointments,
and institutional absurdities. Unfortunately, there was one member of
my family who did not live to see the completion of this project, and
that was my grandmother Betty Litowitz, with whom I lived while as-
sembling the book. A complicated woman who was by turns mad-
dening and hilarious, she will forever live inside of me. This book is
dedicated to her, and also to the memory of Dr. Ralph Leischner, the
father of my sister-in-law Jennifer and a pillar of our extended family.
He will be missed by more people in more ways than it would be pos-
sible to mention. 

Finally, thanks to the lovely Vicki Chen of Savannah, Georgia, for
designing the original book cover.

Douglas Litowitz

Jacksonville, FL
December 2000 
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xiii

Introduction for Law Students

You are probably reading this book because you are a law student
who is taking a course on the Uniform Commercial Code (the
“Code”). If so, this will be one of three books assigned by your pro-
fessor—the other two books are a casebook and a statutory supple-
ment. The casebook will introduce you to various provisions of the
Code and it will supply hypothetical problems that you will attempt
to solve using the Code. The statutory supplement contains the full
text of the Code and related statutes. The purpose of the book that
you are holding is to give you a broader understanding of the history,
evolution, and overall philosophy of the Code. Toward that end, this
Introduction will get you started with a very brief guide to the Code,
a picture that will become clearer throughout the semester.

L e t ’s start with each of the words in the phrase U n i f o rm Commer -
cial Code. The word U n i f o rm s i g n i fies that the Code is a model law
that was drafted by experts who sought to have the same set of pro-
visions adopted in every state. Similar uniform acts would include
the Uniform Probate Code and the Uniform Partnership Act. Like all
u n i f o rm statutes, the version of the Code in your statutory supple-
ment is not “the law” unless and until it gets enacted by a state leg-
i s l a t u re. Luckily, most states have enacted the entire model version
of the Code without shocking alterations, so in large measure the
Code lives up to the word U n i f o rm: a given Code section is likely to
be the same in Illinois, Florida, Texas, Kansas, etc. You should be
a w a re, however, that some states made significant non-uniform
changes to the Code before enacting it into law, a process that is dis-
couraged because it destroys uniformity of the Code from state-to-
state. It would perhaps be more accurate for law students to study
the specific version of the Code that was enacted in the state where
they intend to practice law, but since law professors have no way of
knowing where students will end up, the safest tactic is to teach the
model version of the Code, and to let students pick up the idiosyn-
cratic state deviations when they begin practicing law. So when your
p rofessor refers to the Uniform Commercial Code, you may assume
that she is re f e rencing the model statute contained in your statutory
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xiv Introduction

supplement, which may differ slightly from the version enacted in
your state. 

The word Commercial designates that the subject matter of the
Code is commercial transactions, namely transactions dealing with
personal (moveable) property and payments. Such transactions in-
clude the sale, lease, consignment, transport, storage, and granting of
security interests in goods as collateral, as well as payments in the
form of promissory notes, checks, and wire transfers (plus investment
securities as well). In terms of the persons brought within the Code,
you should know that the Code covers transactions by businesses and
individuals alike, from gigantic department stores and national banks
all the way down to door-to-door sales and rental car leases. In fact,
the Code covers many transactions that affect your life on a daily
basis, including the products and food that you buy, the car that you
lease, the furniture that you buy on credit, the checks that you write,
and the promissory note which you signed for your student loan, just
to name a few transactions. 

The word C o d e designates that the Code is a unified and cohere n t
statute which was intended to cover the entire field of commercial law.
Remember that a c o d e is diff e rent from a s t a t u t e in much the same
way that a pair of pants is diff e rent from a patch sewn over one of the
knees: while both are legislative enactments, a c o d e is an intern a l l y
consistent series of provisions that creates a total framework for an
a rea of law, while a s t a t u t e m e rely regulates one aspect of an area that
is already governed by common law. The Code is not a piecemeal
statute that remedies a problem area within the general law of con-
tracts (for example, many states have special laws regulating the sale
of health club memberships, thereby supplementing the general law of
contracts that would otherwise govern such transactions). Instead of
m e rely supplementing the law of contracts, the Code covers the entire
a rea of commercial law, from the formation of a contract to re m e d i e s
for breach. When a dispute breaks out over a commercial transaction,
the Code is the first place to check, and the common law of contracts
will be relevant only if the Code permits us to consult it. Naturally,
c o u rts have interpreted the Code in various ways, and there f o re it is
n e c e s s a ry for lawyers to consult not only the Code but also the case
law decided under it. Still, there is significance in the fact that the
Code takes the form of a unified c o d e and not merely a statute: i t
means that you will be spending lots of time moving from one Code
p rovision to another, and spending less time on case decisions.
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Introduction xv

Now that you understand the term Uniform Commercial Code,
you will need to understand the Code’s place within the framework
of American legal history. Simply put, the Code project was the most
ambitious attempt at codification in American legal history: It began
in the early 1940s and led to a final draft of the Code in the early
1950s, although the Code was not widely enacted until the 1960s.
The Code project was a joint effort by two organizations that had
long been trying to clarify and unify American law: the National
Conference of Commissioners on Uniform State Laws (NCCUSL)
and the American Law Institute (ALI). Prior to the Code project, the
NCCUSL had produced a series of uniform acts, and the ALI had
produced the Restatements. To this day, both organizations remain
actively involved with the Code.

The Code project began as an attempt to put in one place all of the
relevant laws concerning commercial transactions and payments. To
understand why this was thought to be a pressing need, remember
that American law followed the common law tradition inherited
from England, where precedent-setting decisions are built up like
grains of sand until they form a coherent body of law. By the latter
half of the Nineteenth Century, commercial law was largely non-
statutory and developing piecemeal from state to state. This arrange-
ment proved deeply problematic for business enterprises (banks, cor-
porations, finance companies, manufacturers) because it created a
patchwork quilt of unstable law. For example, a national bank might
use a standard-form promissory note that was enforceable in one
state but unenforceable in the neighboring state. This would require
the bank to wade through the law of each state and adjust its stan-
dard-forms accordingly, thereby raising legal costs that were passed
onto customers. So there were two key problems that the drafters of
the Code wanted to fix. First, the law of commercial transactions was
an uncertain mixture of case decisions and occasional statutes, and
second, commercial law was not uniform from state to state. On a
more abstract level, there was a growing concern that the increas-
ingly fast-paced world of commercial transactions in America could
no longer be governed by the old English rules of contract law, with
its rigid requirements of offer/acceptance, consideration, writing re-
quirements, the ‘mailbox rule,’ and so forth. 

For a long time, the solution was thought to lie in convincing each
state to adopt a predetermined package of uniform laws covering the
same subareas within commercial law—one statute for sales, one for
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xvi Introduction

negotiable instruments, and so forth. This was the approach that the
NCCUSL took during the late Nineteenth Century and early Twenti-
eth Century, as it churned out a series of uniform laws with the hope
that the same package of laws would be adopted by all of the states,
creating de facto uniformity. This plan didn’t work. Not all states
adopted the same uniform laws, and many did so with changes, cre-
ating another patchwork of inconsistent laws from state to state. An-
other possible solution explored at this time was the enactment of
federal law governing commercial transactions, which would ensure
uniformity by virtue of federal supremacy over state law. For reasons
that will become clear in the following chapter, this solution failed as
well. So as late as the 1940s, the law of commercial transactions was
piecemeal, fragmentary, and non-uniform among the states. This did-
n’t stop commercial transactions from taking place, but business per-
sons were rightfully skittish since the law was inconsistent across
state lines, and it still reflected common law principles of contract
law that were increasingly outdated.  

Ultimately the Code was hit upon as the solution—a gigantic uni -
form law encompassing and supplanting all of the prior uniform
laws, to be adopted whole cloth by each state, thereby ensuring the
two magic ingredients sought by business enterprises, namely a mod-
ern statement of the law in statutory format, plus uniformity among
jurisdictions. The idea behind the Code was to put in one location all
of the laws relevant to a commercial transaction, thereby condensing,
simplifying, and modernizing the entire area of law. A major impetus
was to create a legal framework that could evolve to reflect changing
commercial practices in the marketplace instead of conforming to the
strictures and formalities of black-letter contract law. After reading
the selections in this book, you will be able to judge for yourself
whether the Code project has been a success.

You should now open your statutory supplement and spend about
two minutes skimming the very short “General Comment” preceding
the text of the Uniform Commercial Code. This General Comment
was written by the NCCUSL and the ALI, the two groups that spon-
sored the Code project and which remain responsible for it. The Gen-
eral Comment briefly explains the reasons why the Code was created
and it lists the uniform acts which the Code was intended to replace
(it also lists most of the key players involved in the financing and
drafting of the Code). After reading the General Comment, you
should spend a few minutes leafing through the text of the Code so
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Introduction xvii

that it becomes less mysterious. To get a feel for how the Code
works, I suggest that you turn to section 2-202 (the parole evidence
rule for contracts involving the sale of goods) and compare this ver-
sion of the parole evidence rule with the version that you learned in
your first-year Contracts course.

Now turn to the table of contents in your statutory supplement.
You will notice that the Uniform Commercial Code consists of a se-
ries of Articles dealing with different areas of commercial law; to-
gether the Articles take up approximately the first half of the statu-
tory supplement. The subsequent one-quarter of the statutory
supplement consists of prior versions and proposed amendments of
various Articles; these are included to show you how the Code has
been amended in the past and how it will likely be amended in the fu-
ture. You should know that each time the model version of the Code
is amended by the NCCUSL and the ALI, the amendments are then
brought up for adoption in each state legislature. 

If you glance at the remaining material in your statutory supple-
ment, you will see a long list of uniform acts, federal laws, and federal
regulations. These have all been included because the Code is not capa-
ble of standing on its own as the single source for all laws govern i n g
c o m m e rcial transactions. Take a brief look at these supplemental mate-
rials and you will notice a series of uniform state laws that have been
enacted by various states to complement or modify the provisions of
the Code (for example, your statutory supplement probably contains
the Uniform Consumer Credit Code, which has been enacted in a small
number of states to provide greater consumer protection than the
Code). Apart from these uniform state laws, you will see a long list of
federal statutes and regulations that apply to commercial transactions.
These statutes re p resent an attempt by the federal government to pre -
empt inconsistent Code provisions (which are state law) by virtue of
the supremacy clause of the Constitution. For example, your supple-
ment will contain the Magnuson-Moss Wa rranty Act, a federal law
that is more strict than the Code on the labeling of warranties. All of
this material is supplemental to the Code but it is nevertheless impor-
tant because it demonstrates that the Code is not the sole source of law
for commercial transactions, which means that the diligent lawyer
must also consult outside statutes at the state and federal levels. Rest
a s s u red that your course will focus primarily upon the text of the Code
itself, passing to supplemental materials only when you are discussing
Code provisions that have been affected by outside laws.
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xviii Introduction

You are now ready to begin your journey into the Code. Let me re-
mind you that many (perhaps most) lawyers see the Code as a blunt
instrument to be mechanically applied to conflicts that arise in com-
mercial settings. Such people can become quite adept at making their
way through the Code, just as a builder can become adept with a
hammer yet have no appreciation for architecture. But without a
deeper comprehension of the philosophy, structure, and methodology
of the Code, such people are not capable of formulating policy argu-
ments and interpretations that pass beyond mere ‘Code-crunching.’
The first step toward getting a deeper understanding of the Code is to
place it in historical perspective, which is the topic of Chapter One. 
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