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Preface

One qu e s ti on has rem a i n ed espec i a lly ch a ll en ging in recent ye a rs : what is
the rel a ti onship of i n d i genous peoples to the envi ron m ent within the law ?
This anthology begins to take up the answer. In the proce s s , the influ en ce of
a group of m en tors and co lleagues is notabl e . Wi lliam Bu rke , Ra l ph Jo h n-
s on , Leah Va u ghn and Wi lliam Rod gers provi ded the inspira ti on at the Un i-
vers i ty of Wa s h i n g ton Law Sch oo l . Hans Ch ri s tian Bu gge , Anne Hellu m , Jon
Jo h n s en , G eir Ul fs tei n , Henning Ja k h ell n , Ole Kri s tian Fa u chauld and In ger
Johanne Sa n d , a l ong with all the other mem bers of the In s ti tute of Pu bl i c
and In tern a ti onal Law, and Ki rs ti Strom Bu ll , on the Fac u l ty of L aw at the
Un ivers i ty of O s l o, en su red every re s o u rce was ava i l a ble for re s e a rch there .
Jean Nesland Ol s en and Dr. Tore Ol s en of the Fu l bri ght Fo u n d a ti on of Nor-
w ay, a l ong with the Council for the In tern a ti onal Exch a n ge of S ch o l a rs in the
Un i ted State s , su pported this work as a Fu l bri ght Scholar at the Un ivers i ty of
Oslo in 2001-2002. E rkki Ho ll o, on the Fac u l ty of L aw at the Un ivers i ty of
Hel s i n k i , grac i o u s ly joi n ed Hans Ch ri s tian Bu gge in en co u ra ging the devel-
opm ent of this top i c .

An o t h er group of co lleagues in te aching provi ded though tful sti mu l a ti on in
every way. This inclu des the Fac u l ty of L aw at: the Cen tre for Envi ron m en t a l
L aw, Un ivers i ty of Au ck l a n d , New Ze a l a n d ; the Un ivers i ty of Ha n n over, G er-
m a ny; the Cen ter for Eu ropean and Com p a ra tive Law, Un ivers i ty of L a u s a n n e ,
Swi t zerl a n d ; Q u eens Un ivers i ty, Nort h ern Irel a n d ; Tri n i ty Co ll ege , Irel a n d ; a n d ,
the In s ti tute of E nvi ron m ental Law, Un ivers i ty of Wu h a n , Ch i n a . In ad d i ti on
to the con tri buti on of co lleagues in envi ron m ental law in Ca n ada and the Un i ted
S t a te s , t wo other stellar influ en ces are , in intern a ti onal envi ron m ental law,
Ni cholas Robi n s on at Pace Un ivers i ty Law Sch ool and, in dispute re s o luti on and
i n tern a ti onal law, Roger Fisher at Ha rva rd Law Sch oo l . At the same ti m e , s tu-
dents in all the classes in envi ron m ental law and intern a ti onal envi ron m en t a l
l aw, f rom Au ckland to Wu h a n , were a constant source of ch a ll en ge .

The librarians at each university deserve acknowledgment for their expert-
ise. They are joined by the staff of several other institutions including the En-
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vi ron m ental Law Cen tre of the In tern a ti onal Un i on for the Con s erva ti on of
Na tu re in Bon n , G erm a ny; the Swiss In s ti tute of Com p a ra tive Law in Lau-
sanne, Switzerland; and, Southern Oregon University.

This intellectual heritage is reinforced by experience in the field. Notably,
spending time with Jakob S. B. Jakobsen in the outdoors in Norway, learning
about the Sami (formerly referred to as Lapps) from the Sami, is a special in-
flu en ce . In a rel a ted vei n , Mount Shasta in Ca l i forn i a , Ca nyon de Ch elly in
Ari zona and Ch aco Ca nyon in New Mex i co provi de furt h er inspira ti on in
grasping the enduring legacy of indigenous peoples around the world.

Wuhan, China, Fall, 2002
Auckland, New Zealand, Spring, 2003
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Editorial Note

Most re aders wi ll have access to the com p l ete works pre s en ted in this boo k .
The om i s s i ons of porti ons of the sel ecti ons are not indicated by ell i p s e s . Foo t-
notes are also not retained. Spelling follows the text as it was originally pub-
lished even though there are some differences between countries.
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Introduction

What they are not familiar with people call barbarian.
—Montaigne 1

The cen tral qu e s ti on here , as in all issues con cerning indigen o u s
rights, is who is in a position to control resources. It is a question of
land rights.

—Sami, Scandinavia 2

To us Indians human ri ghts is a matter of d a i ly su rviva l ; it is the ri gh t
to food, to firewood and to freshwater, but above all it is the right to
our customs.

—Plains Cree, Canada 3

Our history, i den ti ty, and tribal soverei gn ty are indisti n g u i s h a bl e
from the land. From time immemorial, it has always been so.

—Umatilla, United States 4

This anthology provides a broad perspective on the intersection of indige-
nous peoples, the environment and law. The selections draw on the tradition
of a more interdisciplinary approach to law where its links to policy and dis-
p ute re s o luti on , as well as anthropo l ogy and history, a re para m o u n t . Fu rt h er,
prom i n ent influ en ces inclu de area studies en compassing cultu re , geogra phy
and language, in addition to political science and sociology.
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xviii INTRODUCTION

5. John Woodliffe, Biodiversity and Indigenous Peoples in Michael Bowman, Catherine
Redgwell, eds., INTERNATIONAL LAW AND THE CONSERVATION OF BIOLOGICAL
DIVERSITY, 255, Kluwer, 1996)

An overriding theme in this work is the com m on ex peri en ce shared by in-
d i genous peoples around the worl d . This reflects their stru ggle for iden ti ty,
a l ong with the paradox of depen den ce on the nati on - s t a te and their pursuit of
a measu re of a uton omy. E m phasis is placed on the pri m acy of t h eir rel a ti on-
ship to natu re as a unifying bond with vital import a n ce for envi ron m ental law
at the nati onal and intern a ti onal level that tra n s cends their po l i tical statu s .

At the same ti m e , d ivers i ty is an equ a lly com pelling theme in this boo k .
The selections illuminate a variety of vantage points drawn from the interna-
ti onal com mu n i ty. By one esti m a te , i n d i genous peoples inclu de perhaps 5,000
different groups in seventy countries with vast differences in culture and her-
itage.5 The result is a wide range of customs, practices and traditions within
the larger con text of t h eir rem a rk a ble prowess in ad a pting to the envi ron m en t
where survival itself is at stake and offers little choice.

In providing a pers pective on these dual themes of com m on ex peri en ce and
d ivers i ty, the approach of the aut h ors also of fers insight into differen ces in
m et h odo l ogy. For ex a m p l e , s everal arti cles use a case stu dy approach . Th ey
com bine va rious aspects of the social scien ces in fashioning a discrete cultu ra l
foc u s . Ot h er arti cles are less em p i rical but nevert h el e s s , gen era lly reflect analy-
sis in a very specific context as well.

In this way, all of the selections contribute to the larger mosaic as a guide
to contemporary conflicts and themes within the law concerning indigenous
peop l e s , and parti c u l a rly, envi ron m ental law. Bi od ivers i ty, com mu n i ty - b a s ed
conservation, traditional knowledge and sustainable development are singu-
l a rly prom i n ent themes as the recogn i ti on of i n d i genous peoples in these are a s
continues to grow.

Similarly, other influences that shape the larger picture are examined. For
ex a m p l e , the impact of human ri ghts law, the role of n a ti onal con s ti tuti on s
in affording pro tecti on for indigenous peop l e s , the re s pon s i bi l i ty of n on - s t a te
actors like the World Bank in development and the means for addressing en-
vironmental harm caused by multinational corporations are addressed.

Fu rt h er, on the broadest po s s i ble level , the impact of conver gen ce and gl ob-
a l i z a ti on is ex p l ored . As legal sys tems begin to re s em ble one another in se-
l ected are a s , for example in the stru ctu re of the intern a ti onal approach to
trade and en d a n gered spec i e s , the ten s i on bet ween divers i ty and gl ob a l i z a ti on
is discussed as a particularly difficult aspect of the status of indigenous peo-
ples around the world.
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INTRODUCTION xix

In gen eral term s , the sel ecti ons pre s en ted here do not aim to arti c u l a te a
comprehensive legal theory or new paradigm. Rather, they describe selected
a s pects of the em er ging fra m ework that places indigenous peoples squ a rely in
the discourse of environmental law and natural resource protection in the in-
ternational community. For this reason, fourteen selections deal with indige-
nous peoples and the spec i fic con fli cts they face from the Arctic to Ja p a n , f rom
Bolivia to Russia. In this respect, the perspective emphasizes more compara-
tive features.

The discussion , h owever, is rem a rk a bly dy n a m i c . This arises from the wi de
cultural diversity previously mentioned as well as from the fluidity of the in-
terchange taking place at the local, regional, national and international level
as indigenous peoples continue to press for recognition of their place in deci-
s i on - m a k i n g, envi ron m ental govern a n ce and the dispo s i ti on of n a tu ral re-
sources. In this sense, the picture highlights more international aspects.

In light of this diversity and dynamism, coupled with the embryonic state
of the conceptual framework, all the selections contribute to the broader dis-
cussion and enhance understanding of ‘living law’ in addition to ‘law on the
boo k s’ or pri m a ri ly theoretical con s tru ct s . For this re a s on , the con fli cts ex-
amined here depict, in discrete cultural contexts, how indigenous peoples are
a f fected by the law. Mining in Bo l ivi a , hu n ting in Ca n ad a , fishing in Ja p a n ,
reindeer grazing in Norway, dam building in the Philippines and the worship
of the Tolowa in the West of the United States is, accordingly, considered in
terms of the profound relationship indigenous peoples maintain with nature
and therefore , with the cultu re em er ging from it. In this way, the ‘peop l e’
within ‘ i n d i genous peop l e s’ and the ‘peop l e’ within envi ron m ental law and nat-
ural resources management are understood more in terms of their traditions
and world vi ew, not as abstracti ons but ra t h er, as spec i fic groups seeking to
maintain their cultu ral iden ti ty and con trol over the lands they have trad i-
tionally occupied.

In ack n owl ed ging the nu m ber of t h emes com peting for analys i s , practi c a l
con s i dera ti ons impo s ed limits on the sel ecti ons pre s en ted here . In this way, t h e
Ai nu , the Inu i t , the Ma k a h , the Ma ori , Na tive Haw a i i a n s , the Sa m i , the Yu ro k
and the other groups inclu ded are on ly part of the larger assem bly of i n d i ge-
nous peoples every wh ere who strive to safeg u a rd their envi ron m en t , and thu s
t h eir iden ti ty, in the quest for su rviva l . As indigenous peoples con ti nue to en-
l a r ge the meaning of ri ghts in the con text of the envi ron m ent and the law, t h e
em p i rical approach su gge s ted in a nu m ber of the sel ecti ons con t a i n ed here ,
with particular em phasis on history, is perhaps a met a ph or for the integra ti on
of k n owl ed ge that is the fo u n d a ti on to understanding the special place of i n-
d i genous peoples in gen era l .
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xx INTRODUCTION

The point of dep a rtu re is recogn i ti on of i n d i genous peoples within the en-
vironment and the law while examining their unique status and understand-
ing their contribution at the national and international level. This requires a
deeper appreciation of the legacy of the past and their quest for protection in
the tra n s i ti on from the ide a l i zed portrait of The Noble Sava ge that Al do u s
Huxley created in Brave New World to citizens with a vital role in the protec-
tion of the environment, in the management of natural resources and in sus-
tainable development.
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