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* Footnotes, headings, and citations to case records have been selectively omitted, and other
stylistic modifications have been made to court decisions, statutes, and secondary sources, in order

Preface 

Ju s ti ce Do u glas asked rh etori c a lly, “ If a man’s privacy can be invaded at wi ll , who can
s ay he is free?” O s b o rn v. Un i ted St a te s , 385 U. S . 3 2 3 , 354 (1966) (Do u gl a s , J. , d i s s en t-
i n g ) . What con s ti tutes legi ti m a te sph eres of “privac y,” what com prises an “inva s i on ,” and
wh i ch co u n tervailing interests may su percede privacy interests have gen era ted a con s i d-
era ble body of c a s el aw, l egi s l a ti on , and sch o l a rly com m en t a ry. Is sues rel a ting to the law
of privacy call into qu e s ti on the degree to wh i ch one may con trol access by others to in-
form a ti on abo ut him, and wh et h er, on ce acqu i red , l egal con s traints opera te to preven t
i n d i s c ri m i n a te or other discl o su re . Also at issue is the scope of an indivi du a l ’s capac i ty to
m a ke dec i s i on s , the degree to wh i ch su ch dec i s i ons are adequ a tely inform ed , and the
a bi l i ty to re s tri ct others from interfering with dec i s i on s . Privacy essen ti a lly serves as a
s h i eld against unw a n ted interferen ce from others . As well , privacy fo s ters indepen den t
dec i s i on - m a k i n g. Auton omy, wh i ch is animated and fac i l i t a ted by privac y, fo s ters sel f -
determ i n a ti on to shape on e’s iden ti ty and distinguishes one pers on from another.

This book is de s i gn ed to ex p l ore con s ti tuti onal ten ets and their inferen ce s , ju d i c i a l
con s tru ct s , and legi s l a tive precept s , in order to con s i der su ch qu i n te s s en ti a lly met a phys-
ical qu e s ti ons as the defin i ti on of pers on h ood . The approach of the book is to requ i re
the stu dent to take initi a l , i n tu i tive re acti on s , and traverse thro u gh doctrinal ra ti on a l e s
and analytical pri s m s , reflecting on wh et h er re acti on and re a s on are coi n c i den t . At the
o ut s et , f u n d a m ental principles of privacy are ex p l ored as a means of l aying a fo u n d a-
ti on for doctrinal approaches to the con s i dera ti on of privacy probl em s . Access to infor-
m a ti on is then discussed in order to eva lu a te the degree to wh i ch the indivi dual has,
and should have , con trol over access to pers onal inform a ti on . Legal con s traints on the
d i s s em i n a ti on of su ch inform a ti on on ce access is ach i eved are then revi ewed . F i n a lly,
a uton omous dec i s i on - m a k i n g, an analogue and fac i l i t a tor of i n form a ti onal privac y, i s
i llu s tra ted thro u gh a discussion of reprodu ctive freedoms and end of l i fe dec i s i on s .

Privacy law is an inherently capacious topic, ill-suited to any reasonable aspiration to
comprehensively cover all facets of the law. Further, in light of the extraordinary fluidity
of privacy law, the inter-disciplinary nature of the field, dynamic technological develop-
ments in surveillance and tracking methods, and continuing advancements in biomed-
ical research and clinical practice, the materials included in this work no doubt will de-
serve updating even before the book goes to press in mid-2002.

The book inclu des materials that are notewort hy for their analys e s , because co u rt s
h ave disti n g u i s h ed or rel i ed on them , or in light of the media atten ti on they have ga r-
n ered , n o t withstanding that they may have been mod i fied by su b s equ ent devel opm en t s ,
tech n o l ogical adva n ce s , or other proceed i n gs .* While casel aw in this area tends to con s i s t
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to promote consistency and facilitate review. Footnotes within excerpts, to the extent they are in-
cluded herein, correspond to the footnote numbers in published reports. Citations for supporting
authorities and citations within case excerpts are included to support extended research.

of qu i te len g t hy co u rt dec i s i on s , con c u rring and dissen ting op i n i ons of ten have been in-
clu ded non et h eless in order to prom o te a more com preh en s ive understanding of a l tern a-
tive and co u n tervailing ra ti on a l e s . The factual basis for the claim asserted frequ en t ly is
s et forth as well , lest one lose sight of the fact that legal analyses are ex po u n ded abo ut
pers onal sen s i bi l i ti e s .

The selected case excerpts and commentary are not designed to summarize the cur-
rent state of the law; rather, they survey in didactic fashion the efficacy and utility of the
analyses utilized to reach particular conclusions. Exhaustive review of all aspects of the
law of privacy law simply is not feasible. This book omits, for instance, extensive discus-
sion of comparative international and state privacy law, proposed legislation, and re-
view of criminal law issues. Nor does the book deal with a wide range of privacy issues
attendant to medical care, such as consent to biomedical investigation, treatment op-
tions, and genetic counseling.

This book expands on, and is compatible with, Law of Internet Speech. Not surpris-
ingly, there is some overlapping discussion and case excerpts with that book, particu-
larly with respect to privacy issues that have arisen in the Internet context. This book is
designed to be used independently of Law of Internet Speech, as a companion to it, or
for either a prerequisite or advanced course on the subject matter.

There is no question that privacy matters are inherently controversial and highly
emotional, engendering passionate views. Amongst the insights that may be gleaned
from court decisions and scholarly commentary is a pronounced effort to respect op-
posing views while zealously advocating a particular position. The author is an in-house
attorney at AOL Time Warner Book Group Inc., which is part of AOL Time Warner
Inc., and an Adjunct Associate Professor at the Fordham University School of Law. The
materials included in this book, which contain divergent viewpoints, are intended to
serve as an intellectual catalyst to provoke discussion and thought; but where there are
vestiges of viewpoints or if views are inferred, nothing herein should be construed as
necessarily expressing the views of anyone other than the author or as constituting legal
advice.


