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Preface

My journ ey with intern a ti onal law stu dents began in 1986, wh en six bl ack So ut h
Af rican law yers were uncerem on i o u s ly du m ped into my firs t - year legal re s e a rch and
wri ting co u rs e . “Th ey need a bit of re s e a rch and wri ti n g,” said one de a n , f i g u ri n g, I
g u e s s , that put ting them in the evening divi s i on would keep them from clut tering up
o t h er useful co u rs e s . It took me abo ut six weeks to recogn i ze that this was not work-
ing at all . One stu dent was a disti n g u i s h ed law profe s s or, a n o t h er a con s ti tuti on a l
s ch o l a r. All had practi ced law as attorn eys in So uth Af rica and had been invi ted here
to stu dy at the gradu a te level in the hope of i n c reasing their ch a n ces of being amon g
the first bl ack advoc a tes in So uth Af ri c a’s wh i te - dom i n a ted attorn ey - advoc a te sys-
tem . Th ey knew law, t h ey knew re s e a rch , t h ey knew Engl i s h . What they did not know
were the peculiar twists and tu rns of our sys tem , the ex pect a ti ons of our audien ce s ,
and the patterns we use to explain the law, s o lve probl em s , advoc a te , and re s e a rch .
So we cre a ted our own ye a r- l ong sem i n a r, and my rom a n ce with intern a ti onal stu-
dents bega n .

Nineteen years later comes this book. In a courtship of ups and downs, cross-cul-
tural adventures, humorous clashes, and bold risks, we have come to know each other.
My intern a ti onal stu dents have shared their hopes and ex pect a ti on s , t h eir stren g t h s
and frailties, their suggestions and insistencies. We have learned from each other. We
have challenged each other. We have created, criticized, and connected together. This
book celebrates this long relationship by revealing what we have learned and offering
it to others.

We have learned that law is language and logic; there is no separating the substance
from the presentation. So while chemical formulas or musical compositions may eas-
ily transcend cultures, law cannot. We have learned that U.S. law may be best studied
in con trast with the law of o t h er sys tem s , in a healthy cro s s - c u l tu ral ex p l ora ti on of l i ke s
and dislike s , propen s i ties and preferen ce s . My intern a ti onal stu dents bring not on ly
t h eir re s pective language s , but also their legal cultu re’s intell ectual rh etorical prefer-
en ce s . At hom e , t h ey may move from point A to con clu s i on Z in qu i te a different man-
ner than do U.S. lawyers. Our brand of federalism seems often to require students to
use different sources of a ut h ori ty and patterns of re a s oning than at hom e , d i f feren t
l a n g u a ge , and different conven ti on s . The cro s s - c u l tu ral rel a ti onship can be more com-
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plicated than it first appears, and my students have appreciated being in a course that
allows for discourse on this complex conversation.

Thus this boo k . While I agree with many of my co lleagues that using the same boo k s
that U.S. law students use immerses international students directly in U.S. law, I have
d i s covered that a more spec i a l i zed text may hel p. I have su pp l em en ted , ex p l a i n ed , el a b-
ora ted , c a j o l ed , and ch eered intern a ti onal stu dents thro u gh standard U. S . l egal tex t s ,
including my own. The process is hard and a bit U.S. culture centric. With no discus-
sion about comparisons and criticisms, those texts (including my own) tend to begin
the convers a ti on in the middl e . This book inste ad holds a priva te convers a ti on with in-
ternational students who are here for a host of specific reasons. I hope this book helps
t h em and my te aching co lleagues to en j oy the convers a ti on and leave with a good con-
trastive sense of how U.S. lawyers communicate — and why.
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Introduction

My husband has been to over 100 countries, both for work and for leisure. To him,
travel is the “other education,” the way he learns about others and about himself. He
is fluent in at least six languages, which is unusual for an American, so he sees coun-
tries through the eyes of the many friends he has met and through the linguistic con-
s tru cts of e ach co u n try. He knows inti m a tely the ad a ge “a n o t h er language , a n o t h er
s o u l .” For me, the journ ey is more difficult. While I have stu d i ed three forei gn lan-
g u a ge s , I cannot speak with his kind of f ac i l i ty. Ra t h er, I make my best ef fort , and I
manage to be understood, as often through gesture as through word. My listeners and
I try to do our best to reach some understanding.

In prep a ring this boo k , I went back to this noti on of travel . I asked people from a
nu m ber of n a ti on s , “Why do you travel? What do you want from that ex peri en ce ? ”
Wi t h o ut excepti on , t h ey re s pon ded with some vers i on of “I want to know how the
people there live .” None men ti on ed the to u rist spo t s , t h o u gh su rely they would want
to visit them . Ra t h er, t h ey spo ke of l e a rning abo ut another cultu re , a n o t h er way of
l i fe , a n o t h er way of l ooking at the worl d . Even on a short tri p, t h ey would want to
m eet local peop l e , to dine “ wh ere there aren’t any to u ri s t s ,” to walk the streets fre-
qu en ted on ly by loc a l s — to live , even if for the bri efest ti m e , l i ke a pers on of t h a t
co u n try.

I have po s ed the same qu e s ti on to my intern a ti onal stu dents in the last two dec ade s :
“Why do you visit U.S. law schools? Do you want to become a U.S. lawyer?” For some,
the answer is yes. “To see the tourists spots — our constitution, Bill of Rights, impor-
tant laws , or current hot top i c s ? ” Aga i n , ye s , for som e . “Or do you want, for just a short
ti m e , to see how we live? To speak our language , dine at our legal tabl e , walk the street s
that the tourists don’t walk?” Ah.

If you have come for the last reason, this book is for you. It is not for U.S. students.
Th ey have their own vi s i on of what we do, f rom living here and growing up within this
l egal sys tem . For vi s i tors , a trip to the U. S . l egal sys tem calls for more fo u n d a ti on , m ore
comparison with other systems, a more detailed tour. So, just as the locals might show
you around when you travel, this book can serve as your “local” tour guide. It will take
you up the back streets and alleys, invite you into the local restaurants, and introduce
you to the family. It will show you how U.S. lawyers live.
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This tour of the U. S . s ys tem begi n s , in Ch a pter 1, with a gen eral overvi ew of the sys-
tem. Chapter 2 takes you into the back room of U.S. legal research, where most of the
analyzing and problem solving is done. Chapter 3 takes you on a historical-analytical
tour of the thought patterns U.S. lawyers use to work within this hybrid statutory and
com m on law sys tem . These patterns make both re ading and wri ting more com pre-
hensible. Chapter 4 tours the peculiar brand of English U.S. lawyers use, first by show-
ing how law yers derive the significant language from cases and statutes and then by
demonstrating twenty principles of usage. Chapter 5 applies all of the principles and
themes in a series of sample legal documents.

Con n ecting these ideas from ch a pter to ch a pter is a scen a rio of an intern a ti on a l
a rti s t , Fa ber, who feels that his ri ghts have been vi o l a ted . This sample case invo kes state ,
federal, and international law, so it offers a good journey through the U.S. system, in-
cluding the libra ry, the analytical pattern s , the language , and the forms we use to com-
mu n i c a te as law yers . It also fo ll ows the cl i ent from an initial inqu i ry thro u gh a po s s i bl e
settlement agreement, each step of which offers you a point of comparison or contrast
with your own legal system. Whatever your areas of substantive interest, you will find
examples in this scenario that you can transfer to those topics. In other words, under-
stand how this scenario works, and you will be on your way to understanding how a
number of state, federal, and international issues work in our system.

Throughout the book, you will see Culture to Culture sidebars, places of compari-
s on or con trast wh ere you can pause and think abo ut how your legal cultu re com p a re s
to ours. You will also see some historical notes at the beginning of each chapter. Ques-
tions appear throughout the text; these are meant to stimulate comparisons and con-
trasts between legal cultures. At the end of each chapter, and sometimes throughout,
you wi ll see practical examples of the points discussed in the ch a pter. Ma ny of t h e s e
points are about Faber, but a few other scenarios also appear. If you read from start to
finish, you may have a sense of culmination when you reach the samples in Chapter 5.
If you skip between the chapters and the examples in Chapter 5, you may have a more
specific sense of how the suggested themes and principles work. You can use the book
in a way that best suits you: read from start to finish, read the historical background
before reading the chapter, read the practical examples before reading the text; focus
on the Cu l tu re to Cu l tu re poi n t s , or just re ad those segm ents that are most useful to
you. At the end of the book are appendices for easy reference, some of which address
the practical demands of l aw sch oo l . It is your guide to use as you would like while yo u
tour the U.S. legal system.

As you proceed through the tour, you will see several themes emerge. These themes
connect the places on the intellectual map of U.S. legal practice and begin to explain
why the system works the way it does.

• The U. S . federalist sys tem has its own re s e a rch et h i c , a n a lytical pattern s , a n d
l a n g u a ge . As mu ch as this sys tem may re s em ble others , a ny travel er wi ll qu i ck ly
d i s cover that its scope , conven ti on s , and ch a ll en ges differ. The re s e a rch can be
overwh elming and can com pound what appear to be simple issu e s . The ana-
lytical patterns appear qu i te “l ogi c a l ” at firs t , t h en veer of f i n to unex pected
form s . And the language appe a rs to be Engl i s h , but in its legal manife s t a ti on it
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h a rdly re s em bles the language stu d i ed in prep a ra ti on for the trip here . As wi t h
a ny travel i n g, you wi ll prob a bly learn more if you resist less; i n s te ad , en j oy the
com p a ri s ons and con trasts with your own re s e a rch i n g, t h i n k i n g, and wri ti n g.

• U.S. judges have a lot of latitude in deciding cases, which in turn affects and
devel ops U. S . a n a lytical pattern s . U. S . l egal history devel oped pri m a ri ly in the
common law until World War II, when federal and state legislative and exec-
utive bra n ches began to codify com m on law, unify issu e s , and promu l ga te
s t a tutes and reg u l a ti on s . S ti ll , ju d ges interpret those statutes and reg u l a ti on s
by inve s ti ga ting their con s ti tuti on a l i ty, defining their term s , and analy z i n g
their possible applications. Thus judicial decisions are still the focal point of
U.S. legal study, the main course of our legal diet.

• A journey through the U.S. federalist system requires the visitor to live with
a m bi g u i ty. With so many analytical patterns at play in this hybrid statutory
and common law system, few outcomes are sure or predictable, and this situ-
a ti on makes many vi s i tors very uncom fort a bl e . In my own travel s , I have of ten
go t ten directi ons like this: an en t hu s i a s tic local pers on listens to my badly
ph ra s ed qu e s ti on and breaks into an el a bora te ex p l a n a ti on of wh ere to go,
turn, cross over, and end up. These directions are hard to follow. They require
some knowledge of the local terrain — a feel for the place, so to speak. Then,
wh en I get wh ere I want to go, I find that the business has cl o s ed or the bu i l d-
ing is under renovation or the landscape has been altered. The same is true in
visiting the U.S. legal system. With so many sources and so many arguments
ava i l a bl e , U. S . l aw inclu des a lot of a m biguous directi on s , wh i ch fru s tra te many
vi s i tors . Looking for the statute and a few cases to answer a qu e s ti on , you may
i n s te ad en co u n ter three statute s , a series of reg u l a ti on s , and countless cases
with contradictory outcomes. It may feel like time to go home. But the ambi-
guity can bring adventure to the journey, and it is the only way we know how
to work.

• The U. S . l egal com mu n i ty is re ader based , not wri ter based . Here , the lega l
wri ter is re s pon s i ble for de s i gning the doc u m ent according to the re ader ’s
needs. This includes using an acceptable range of materials within an accept-
a ble ra n ge of t h o u ght patterns and using an accept a ble ra n ge of l a n g u a ge po s-
s i bi l i ti e s . These accept a ble ra n ges of ten differ from those in other cultu re s .
Ma ny travel ers think we use more law, m ore stra n ge argumen t s , and more fas-
tidious language than they use at hom e . Pa rt of being in this com mu n i ty is
l e a rning its ex pect a ti on s : f u ll ex p l a n a ti ons of a ll issues in step - by - s tep fashion
with all argumen t s , c i t a ti on s , and referen ces placed in the doc u m en t . No t h i n g
is assumed because there are too many possible arguments and outcomes in
this hybrid federalist system. The reader will not know what you are thinking
unless you state it, and he expects you to do so.

• The U.S. system is best studied in contrast to your own. Traveling to another
co u n try of fers su rprising con trasts that reveal cultu ral norm s : s treet signs hang
differently, doors open in the opposite direction, drivers are on the other side
of the road , and laundries opera te differen t ly. Traveling is indeed the “o t h er
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s trengths and we a k n e s s e s , qu i rks and del i gh t s , c u s toms and atti tu de s . Th e
same is true for vi s i tors to our legal sys tem . You may prefer how we do things ,
you may not. You can construct your own schema of comparison — not just
what is the same or different, but what best suits your path to success.

Studying how U.S. lawyers think and write can be enjoyable and fascinating — and
frustrating. Visitors balk at long U.S. contracts and wonder why opinion letters are so
det a i l ed and legal bi lls are so high . We have long been ad m i red , ch a s ti s ed , and even
sued for our way of thinking, working, talking, and writing. The U.S. legal system calls
on vi s i tors to be cre a tive , c a ref u l , com p a ra tive , and con s i s ten t . Some ingenu i ty in plan-
ning the journey, some preparation for its twists and turns, and some patience as you
discover the system all help. To make the most of the journey, you need a thick note-
book for recording the comparisons and contrasts, and a tour guide.

This book cannot cover every qu e s ti on , every con tra s t , and every permut a ti on of
c ro s s - c u l tu ral legal stu dy. But it aspires to make the gen eral com p a ri s ons en j oya bl e , i n-
form a tive , and worth rel i s h i n g, wh et h er for a year of s tu dy or for many ye a rs after-
w a rd . The idea is to give you a beh i n d - t h e - s cenes look at the life of U. S . l aw yers , en o u gh
so that you not on ly su rvive but en j oy your vac a ti on , en o u gh so that you apprec i a te
the similarities and differences between this legal culture and yours — enough so that
you may want to return, at least for another visit.

xxii INTRODUCTION


