
Residential Real Estate Law

stark 00 fmt  2004-1-6  1.18p  Page i



stark 00 fmt  2004-1-6  1.18p  Page ii



Residential Real Estate Law

A Transactional Skills Analysis

Debra Pogrund Stark
professor of law

the john marshall law school

Carolina Academic Press
Durham, North Carolina

stark 00 fmt  2004-1-6  1.18p  Page iii



Copyright © 2004
Debra Pogrund Stark
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Stark, Debra P.
Residential real estate law: a transactional skills analysis / by Debra Pogrund Stark.

p. cm.
Includes index.
ISBN 0-89089-505-8
1. Real estate business—Law and legislation—United States. I. Title.

KF2042.R4S73 2003
346.7304'37—dc22

2003062559

Carolina Academic Press
700 Kent Street

Durham, North Carolina 27701
Telephone (919) 489-7486

Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America

stark 00 fmt  2004-1-6  1.18p  Page iv



TO

Michael and Barbara

My two favorite works in progress.

AND TO

Harold Levine

The type of attorney-hero this book hopes to inspire.
His memory is marked by his good deeds.

stark 00 fmt  2004-1-6  1.18p  Page v



stark 00 fmt  2004-1-6  1.18p  Page vi



Contents

Acknowledgments xi

Chapter 1 Introduction 3
1.a. Goals of the Course and Approach 3

Chapter 2 Residential Real Estate: The Lawyer’s Role 7
2.a. The Lawyer’s Role, Current and Future 7

Joseph William Singe, Real Estate Transactions 8
Joseph William Singe, Real Estate Transactions 10
Peter J. Birnbau, The Illinois Real Estate Lawyer and 

the Battle to Stay Off the Endangered Species List: 
An Examination of the National Turf Battle to Control
the Residential Real Estate Settlement Process 12

2.b. Engagement Letters 19
Cornelia Wallis Honchar, Your Work Begins Before Representation 20

Sample Engagement Letter When Representing a Buyer 22
Sample Engagement Letter When Representing a Seller 24

Chapter 3 Do We Have a Binding Deal? 27
3.a. Attorney Approval of the Contract 27

3.a. (i) Letters from the Rivershire Deal 27
3.a. (ii) Problem Relating to the Exercise of

the Attorney Approval Contingency 44
3.a. (iii) The McKenna Case and the Hubble Case 44

Denis F. McKenna Co. v. Smith, Drew and Drew Holdings, Inc. 44
Hubble and Hubble v. O’Connor and Simon 47

3.b. Complying with the Statute of Frauds 54
Joseph William Singer, Real Estate Transactions 54
3.b. (i) Hypotheticals  57
3.b. (ii) Supplemental Opinion for the Hubble Case 57

Hubble and Hubble v. O’Connor and Simon 57
3.c. Impact of the Doctrine of Equitable Conversion 59

Joseph William Singer, Real Estate Transactions 60
3.c. (i) The Uniform Vendor and Purchaser Risk Act 60
3.c. (ii) Hypotheticals 62

3.d. Have the Contract Conditions Been Met? 62
3.d. (i) Physical Inspection Contingency/Compliance with Laws 62

vii

stark 00 fmt  2004-1-6  1.18p  Page vii



3.d. (i)(a) Proposed Riders to the Contract in the Whipple Deal 64
3.d. (i)(b) Analysis of the Building Code and Zoning 

Violations in the Whipple Deal 79
3.d.(i)(c) Duties of Disclosure at the Contract Formation Stage 85

Woods v. Pence 87
3.d. (ii) Financing Contingency and Financing the Acquisition 90

3.d. (ii)(a) Mortgage Contingency Language in 
the St. Louis Purchase and Sale Agreement 90

3.d. (ii)(b) Evaluating the Proposed Loan in the St. Louis Deal 92
3.d. (ii)(b)(i) The Loan Commitment 92
3.d. (ii)(b)(ii) The Interest Rate Lock 94
3.d. (ii)(b)(iii) The TILA Statement 95
3.d. (ii)(b)(iv) The Good Faith Estimate of Costs 97
3.d. (ii)(b)(v) Disclosure Forms 100

3.d. (ii)(c) Avoiding Predatory Loans through
Mortgage Counseling 103

Debra Pogrund Stark, Mortgage Counseling as a Means to
Combat Predatory Lending: A Proposal That Both 
Consumer Advocates and Lenders Can Support 103

3.d. (ii)(d) Basic Mortgage Law 107
Joseph William Singer, Real Estate Transactions 107

3.d. (iii) Title and Survey Contingencies 121
3.d. (iii)(a) Marketable Title 121

Joseph William Singer, Real Estate Transactions 121
3.d. (iii)(b) Recording Acts and Marketable Title Acts 128

Joseph William Singer, Real Estate Transactions 128
3.d. (iii)(b)(i) Hypotheticals 145

3.d. (iii)(c) Title Insurance 146
3.d. (iii)(d) Title and Survey Documents 

and Problems in the Rivershire Deal 148

Chapter 4 Closing the Deal 163
4.a. Deed Requirements and Liabilities 163

Joseph William Singer, Real Estate Transactions 163
4.b. Closing Requirements and Closing Documents for the Acquisition 171

4.b. (i) St. Louis Deal Closing Documents  171
4.b. (i)(a) The Acquisition Documents 171
4.b. (i)(b) The Loan Documents 185

4.b. (ii) Complying with Federal Laws 185
4.b. (ii)(a) Problem/Drafting a Rider and Letter

Regarding Complying with Laws 190
4.b. (iii) Developing a Closing Checklist 191
4.b. (iv) Acting As an Escrowee: Lessons from the Carr Case  191

Robin L. Schirmer, Hold Escrows At Your Peril 191
4.c. Special Issues that Arise when Purchasing a Condominium  196
4.d. Forms of Taking Title 200

Robert McCarty, Forms of Taking Title 200

viii CONTENTS

stark 00 fmt  2004-1-6  1.18p  Page viii



Chapter 5 Applying What You Have Learned 207
5.a. Purchasing a Condominium Unit in a Converted Apartment Building 207

5.a. (i) Evaluation of the Contract and Rider to the Contract in 
the Gold Coast Galleria Deal 208

5.a. (ii) Review of the Title Commitment in the Gold Coast 
Galleria Deal  221

Chapter 6 Breach of Contract and Other Claims Relating to the Acquisition 229
6.a. Theories of Liability against the Seller/Builder 229

6.a. (i) Fraud, Duties of Disclosure, Implied Warranties,
Statutory Warranties, and Tort Liability 229

Joseph William Singer, Real Estate Transactions 229
Debra Pogrund Stark and Andrew Cook, Pay It Forward: 

A Proactive Model to Resolving Construction Defects 235
6.b. Remedies for Breach of Contract 243

Joseph William Singer, Real Estate Transactions 244
6.b. (i) Hypotheticals  249

6.c. Claims by and against Brokers 250
6.c. (i) Broker’s Claim for the Commission 250

Joseph William Singer, Real Estate Transactions 250
6.c. (ii) Broker’s Commission Hypotheticals 256
6.c. (iii) Seller’s or Buyer’s Claim of Breach of Duty by the Broker 257

6.c. (iii).a The Real Estate Brokerage Industry 257
6.c. (iii).b Broker Fiduciary Duties to Buyers and Sellers 259
6.c. (iii).c Liability of Brokers under Tort Law 261

Chapter 7 Applying What You Have Learned 265
7.a. Purchasing a Newly Constructed Condominium Unit 265

7.a. (i) Evaluation of the Contract and Rider to
the Contract in the Museum Park Deal 265

Chapter 8 Dissecting the Standard Form Contract and Applying 
It to Income Producing Residential Real Estate 285

8.a. Evaluation of the Standard Form Contract and Riders to the Contract
in the St. Louis and Whipple Deals 286

Chapter 9 Special Ethical Considerations 289
9.a. Dual Representation of Buyer and Seller 289

9.a. (i) The Lanza Case 289
In the Matter of Guy J. Lanza  289

9.a. (ii) Drafting a Consent Letter 293
9.b. Representation of Seller or Buyer and Serving as the Title Insurer 294

Aurora Abella-Austriaco, Ethical Duties of Attorneys Providing 
Title Services Ancillary to the Representation of a Client 
in a Real Estate Transaction 294

9.c. Representation of Buyer or Seller and Serving as a Broker 299
9.c (i) The Lake and the Wagner Cases  301

In The Matter of Ann W. Lake 301
Iowa Supreme Court Board of Professional Ethics 

and Conduct v. John C. Wagner 304

CONTENTS ix

stark 00 fmt  2004-1-6  1.18p  Page ix



Chapter 10 Income Tax Considerations 315
Robert McCarty, Tax Considerations of Residential Real Estate 315

10.a. Income Tax Deductions 315
10.b. Purchase and Sale Considerations 317
10.c. Business Use of a Residence 319
10.d. Vacation Homes 320

Chapter 11 Methods to Profitably and Competently Represent Parties 
in Residential Deals 323

11.a. Re-Think the Profit Issue 324
11.b. Ways to More Efficiently Represent Parties to a Residential Deal 325
11.c. Marketing to Those Who Don’t Know They Need an Attorney 325

Chapter 12 Take Home Problem 327
12.a. 1st Assignment 327
12.b. 2nd Assignment 328

Chapter 13 Appendix 349
13.I. Revisions to the Standard Form Purchase and Sale Agreement in 

Several Featured Deals: 349
13.I.a. Rivershire Deal Residential Real Estate Contract 358
13.I.b. Whipple Deal Residential Real Estate Contract 358
13.I.c. St. Louis Deal Residential Real Estate Contract 359

13.II. St. Louis Deal Closing Loan Documents 359
13.II.a The Note 360
13.II.b. The Mortgage 363
13.II.c. The Truth In Lending Statement 382
13.II.d. Miscellaneous Documentation Relating to Escrows for

Real Estate Taxes and Insurance 385
13.II.e. Miscellaneous Documents Related to

the Securitization of the Loan 393
13.III. Complying with State and Local Laws 404

13.III. a. State of Illinois Statutes 404
13.III.b. City of Chicago Ordinances 411

13.IV. Detailed Analysis of Fines and Penalties in the Whipple Deal 414

Index 419

x CONTENTS

stark 00 fmt  2004-1-6  1.18p  Page x



Acknowledgments

This book could not have been completed without the invaluable assistance of a
number of individuals. First, I wish to thank Christine Cotter for her outstanding secre-
tarial assistance, her infinite patience, and her good humor through countless edits. I
owe an equal debt of gratitude to a former John Marshall Law School student, Marie
Clear, who even after graduation graciously agreed to be a second set of eyes on this
solo-authored book. Her stylistic and substantive suggestions have improved the quality
of the book in ways that another round of cocktails could never repay. I also wish to
thank several other John Marshall Law students who provided excellent research assis-
tance: Charles Blair, Evelyn Kelly, Vincenza Lamonica, Ann Carrera, and Dan Hegwer. I
also acknowledge, with appreciation, the excellent research assistance of Anne Abram-
son, a reference librarian at The John Marshall Law School. I also thank former Dean
Robert Johnston for his generous support of this book project and my Spring 2003 real
estate transactions class for their feedback and suggestions.

I would also like to acknowledge and thank the various authors who have generously
permitted me to use portions of their work in this book: Joseph William Singer, Profes-
sor of Law, Harvard University Law School; Peter J. Birnbaum, President and CEO, At-
torney’s Title Guaranty Fund, Inc.; Cornelia Wallis Honchar, Esq.; Robin L. Schirmer;
Robert McCarty, Leff, Cohen & Winkler, Ltd.; and Aurora Abella-Austriaco, Peck, Aus-
triaco & Mitchell, LLC.

The transactional nature of the book could not have been accomplished without the
cooperation and assistance of several individuals who permitted me to use their resi-
dential deals as a learning tool. Thank you to Sherwin Pogrund, David Pogrund, and
Lawrence Stark for allowing me to reproduce the documentation for certain of their
deals (after fictionalizing their clients and properties) and for explaining to me the
background facts to these deals. I always knew that being part of a family of lawyers
would come in handy some day!

Finally, I would like to thank my client and friend, Antonia McDill, for the trust she
placed in me to handle her purchase of a three-flat that she planned to live in — espe-
cially after the first two deals went sour after I discovered legal problems with each.
Thank you Toni for allowing your deals to be featured in this textbook and for your
generosity, insight, and good humor in all things.

xi

stark 00 fmt  2004-1-6  1.18p  Page xi



stark 00 fmt  2004-1-6  1.18p  Page xii


