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Foreword

For over two hu n d red ye a rs , Con gress and the Pre s i dent have locked horn s
on an issue that will not, and cannot, go away: legislative access to executive
bra n ch inform a ti on . Pre s i dents and their advi s ers of ten claim that the sough t -
for inform a ti on is covered by the doctrine of exec utive privi l ege and other
principles that pro tect con fiden ti a l i ty among pre s i den tial advi s ers . In term s
of constitutional principles, I see these battles as largely a standoff, with each
s i de pre s en ting fairly re a s on a ble arguments ei t h er to get inform a ti on (Con-
gress) or to deny it (executive officials). Court decisions in this area are inter-
e s ting but hardly dispo s i tive . What usu a lly breaks the de adl ock is a po l i ti c a l
dec i s i on : the determ i n a ti on of l awm a kers to use the coerc ive tools ava i l a ble to
them, and political calculations by the executive branch whether a continued
standoff risks heavy and intolerable losses for the President.

I take a few liberties with the title of this book, but not much. On many of
the conflicts that I describe, the President or agency officials did not formally
i nvo ke or su ggest exec utive privi l ege . S t a tutory grounds and other re a s on s
were of fered . However, wh et h er exec utive privi l ege is exerc i s ed or not, the ar-
g u m ent from the exec utive bra n ch is co u ch ed in essen ti a lly the same term s :
citing the constitutional need of the President and his advisers for confiden-
tiality and candor when discussing and formulating national policy.

The emphasis on “politics,” both in the title and the general theme, is not
meant to belittle or negl ect legal and con s ti tuti onal argumen t s . Con gress is
not entitled to everything it asks for, and the executive branch cannot expect
to win every time it says “del i bera tive proce s s” or “active liti ga ti on fil e s .” Th o s e
are opening, not closing, arguments. In a system of separated powers, some
autonomy is needed for each branch, but so is there a need for compromise
and cl o su re . Ma ny useful and though tful standards have been devel oped to
provi de guidance for exec utive - l egi s l a tive disputes over access to inform a ti on .
Those standard s , con s tru ctive as they are , a re set aside at times to ach i eve wh a t
both bra n ches may dec i de has high er import a n ce : s ettling differen ces and
moving on.

xi
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I devel oped the theme of this book in several earl i er arti cl e s : “ Invo k i n g
Exec utive Privi l ege : Navi ga ting Ti cklish Po l i tical Wa ters ,” Wi lliam & Ma ry
Bi ll of Ri ghts Jo u rn a l , Vo l . 8 , No. 3 (April 2000), and “Con gre s s i onal Acce s s
to In form a ti on : Using Legi s l a tive Wi ll and Levera ge ,” Du ke Law Jo u rn a l , Vo l .
5 2 , No. 2 (Novem ber 2002). I apprec i a te the co u rtesy of both journals for
a ll owing me to reprint material from those arti cl e s . Over the ye a rs , I pub-
l i s h ed many of these ideas in my books and in su ch arti cles as “Grover Cl eve-
land Against the Sen a te ,” Ca p i tol Stu d i e s , Vo l . 7 , No. 1 (Spring 1979); “Con-
gre s s i onal Access to Exec utive Bra n ch In form a ti on : Le s s ons from
Ira n - Con tra ,” G overn m ent In form a ti on Quarterly, Vo l . 6 , No. 4 (1989);
“Con gre s s i onal Pa rti c i p a ti on in the Tre a ty Proce s s ,” Un ivers i ty of Pen n s yl-
vania Law Revi ew, Vo l . 1 3 7 , No. 5 (May 1989); “Con gre s s i on a l - Exec utive
S tru ggles Over In form a ti on : Sec recy Pled ge s ,” Ad m i n i s tra tive Law Revi ew,
Vo l . 42 (Wi n ter 1990); “Wh i te House Ai des Te s ti f ying Before Con gre s s ,”
Pre s i den tial Studies Quarterly, Vo l . 2 7 , No. 1 (Wi n ter 1997); “Wh en Pre s i-
den tial Power Back f i re s : Cl i n ton’s Use of Cl em en c y,” Pre s i den tial Stu d i e s
Q u a rterly, Vo l . 3 2 , No. 3 (Septem ber 2002); and “Con gre s s i onal Access to
Pre s i den tial Doc u m en t s : The House Re s o luti on of In qu i ry,” Pre s i den ti a l
S tudies Quarterly, Vo l . 3 3 , No. 4 (Decem ber 2003).

Ot h er sources for this book come from my work as Re s e a rch Di rector of
the House Ira n - Con tra Com m i t tee , wh ere I analy zed the nati onal sec u ri ty ar-
g u m ents of the Re a gan ad m i n i s tra ti on to withhold inform a ti on from Con-
gress or even mislead it. Al s o, over the ye a rs I have te s ti fied on va rious aspect s
of executive privilege, particularly before the House Committee on Govern-
m ent Opera ti on s , the Sen a te Sel ect Com m i t tee on In tell i gen ce , and the Ho u s e
Permanent Select Committee on Intelligence.

For many decades it has been my good fortune to have close friends who
s tu dy with great care con gre s s i onal inve s ti ga ti on s , l egi s l a tive overs i gh t , a n d
exec utive privi l ege . In parti c u l a r, I want to single out Neal Devi n s , Fred Ka i s er,
Wa l ter Ol e s ze k , Ha rold Relye a , Morton Ro s en ber g, Ma rk Rozell , S teph en
Stathis, and Charles Tiefer. All have made significant contributions to under-
standing these exec utive - l egi s l a tive stru ggl e s . Mort and Ch a rles re ad the man-
u s c ri pt and of fered va lu a ble com m en t s . H . Jef fers on Powell provi ded insigh t s
on the exec utive pers pective . I apprec i a te the con ti nu ed su pport of Keith Si pe
of Carolina Academic Press, which recently published the fifth edition of my
book, American Constitutional Law. I greatly respect the professionalism and
integrity of the press. In both books I had the pleasure of working with Tim
Colton, who handles production and has a talented eye for selecting and de-
signing attractive covers.

xii FOREWORD
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I ded i c a te this book to Mort Ro s en ber g, a fri end and co lleague for three
decades. To his training as a lawyer he adds a love of history and a keen sense
of po l i ti c s . In stu dying past disputes over doc u m ents or te s ti m ony, I frequ en t ly
came upon his detailed memos preserved in committee reports, hearings, or
the Congressional Record, setting forth with great clarity the issues that need
consideration. Year in, year out, Mort shows how one person can make a dif-
feren ce in keeping our po l i tical insti tuti ons healthy and giving life to ch eck s
and balances.

FOREWORD xiii
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Introduction

Presidents and their advisers cite various legal principles when they with-
hold documents from Congress and refuse to allow executive officials to tes-
tify before congressional committees. Congress can marshal its own impres-
s ive list of l egal citati ons to defend legi s l a tive access to inform a ti on , even wh en
Pre s i dents assert exec utive privi l ege . These legal and con s ti tuti onal pri n c i p l e s ,
fin ely - h on ed as they might be , a re of ten overri d den by the po l i tics of the mo-
ment and practical considerations. Efforts to discover enduring and enforce-
able norms in this area invariably fall short.

This book explains the po l i tical set t l em ents that dec i de most inform a ti on
d i s p ute s . Co u rts play a ro l e , but it is a miscon cepti on to bel i eve that handy cite s
f rom judicial op i n i ons wi ll win the day. E f forts to re s o lve interbra n ch dispute s
on purely legal grounds may have to give ground in the face of su peri or po l i t-
ical mu s cle by a Con gress determ i n ed to exercise the many coerc ive tools ava i l-
a ble to it. By the same to ken , a Con gress that is intern a lly divi ded or uncert a i n
a bo ut its insti tuti onal powers , or unwi lling to grind it out until the doc u m en t s
a re del ivered , wi ll lose out in the quest for inform a ti on . Moreover, bo t h
bra n ches are at the mercy of po l i tical devel opm ents that can come around the
corn er wi t h o ut warning and tilt the adva n t a ge dec i s ively to one side .

I begin by reviewing the constitutional principles at stake when presiden-
tial decisions to withhold documents from Congress collide with the needs of
l awm a kers for inform a ti on abo ut the exec utive bra n ch . Wh i ch implied power
should yield to the other? The next chapter analyzes the use of a fundamen-
tal legi s l a tive tool—the appropri a ti ons power — to ex tract inform a ti on from
the Pre s i den t . Su b s equ ent ch a pters focus on other forms of con gre s s i on a l
l evera ge : i m pe ach m en t , the appoi n tm ent power, con gre s s i onal su bpoen a s ,
holding exec utive officials in con tem pt , House re s o luti ons of i n qu i ry, t h e
“Seven Mem ber Ru l e ,” i nve s ti ga ti ons con du cted by the Gen eral Acco u n ti n g
O f fice , and requests to Wh i te House aides to te s ti f y, a ll of wh i ch may force ex-
ec utive of ficials to release doc u m ents and discuss matters they would other-
wise prefer to keep private and confidential.

xv
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The final chapter is devoted to executive claims of national security, which
has special importance after the terrorist attacks of 9/11 and the U.S. military
opera ti ons in Afghanistan and Ira q . Ma ny sch o l a rs , ju d ge s , l awm a kers , a n d
exec utive officials bel i eve that a Pre s i dent has great levera ge wh en he wi t h-
holds inform a ti on in the areas of forei gn policy and nati onal defen s e . Th ey
think that a presidential assertion of executive privilege over this domain en-
j oys espec i a lly powerf u l , i f not unrevi ew a bl e , a ut h ori ty. I stron gly disagree .
Co u rts may dec i de to back of f wh en Pre s i dents assert that cl a i m , but law-
m a kers have no re a s on to acqu i e s ce . The Con s ti tuti on grants them spec i f i c
powers and duties in foreign and military affairs.

It is tem pting to see exec utive - l egi s l a tive clashes on ly as a con f ron t a ti on be-
tween two branches, yielding a winner and a loser. It is more than that. Con-
gre s s i onal access repre s ents part of the fra m ers’ bel i ef in repre s en t a tive gov-
ern m en t . Wh en lawm a kers are unable (or unwi lling) to obtain exec utive
bra n ch inform a ti on needed for con gre s s i onal del i bera ti on s , the loss ex ten d s
to the publ i c , dem oc rac y, and con s ti tuti onal govern m en t . Ever since Worl d
War II, there has been a steady flow of political power to the President. Some
a re com fort a ble with that trend because they bel i eve that power is exerc i s ed
m ore ef fic i en t ly and ef fectively by the exec utive bra n ch . The cost is gre a t , h ow-
ever, to the ch ecks and balances and sep a ra ti on of powers that the fra m ers
knew were essential to protect individual rights and liberties.

xvi INTRODUCTION
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