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Foreword

Why Is Habeas Corpus Important?

By John C. Tucker

“Would you write a short introduction for our casebook about why habeas corpus is
important?” Professor Lyon asked. “I’d be glad to,” I said.

The problem, I soon realized, is how to write anything short about something as
fundamental to our legal system as habeas corpus — the law which Blackstone described
as “the stable bulwark of our liberties,” and which American courts commonly refer to
as simply “The Great Writ.”

In talking about habeas corpus we can’t avoid starting nearly 800 years ago at Run-
nymede, with the most famous provision of Magna Carta: “No freeman shall be taken
or imprisoned except by the lawful judgement of his peers or by the law of the land.”
Magna Carta Art. 39 (1215). For the next 467 years, English kings periodically ignored
that stricture and imprisoned their subjects without due process of law, while English
parliaments passed laws designed to prevent it —laws referred to by the Latin phrase
“habeas corpus” — loosely, “you have the person, now show a legal justification for
keeping him or let him go.” Finally, the Habeas Corpus Act of 1679 (the statute Black-
stone was talking about) pretty much settled the matter. Unless parliament passed a law
temporarily suspending habeas, no citizen of England could be imprisoned without a
formal charge and an opportunity to contest it.

G iven the import a n ce of h a beas corpus as a ch eck on the power of the Engl i s h
m on a rch , it is not su rprising that the Am erican co l onists also saw it as their most impor-
tant guara n tee of due proce s s , and were en ra ged wh en royal aut h ori ties som etimes re-
f u s ed to afford its pro tecti ons to co l onists who ch a ll en ged their arbi tra ry con du ct . Thu s ,
in Federalist 84, Al ex a n der Ha m i l ton decl a red that habeas corpus was “the bu lw a rk of
the Bri tish Con s ti tuti on” and essen tial to the pro tecti on of l i berty in the new nati on .
Ha beas corpus became the on ly English com m on - l aw process ex p l i c i t ly wri t ten into our
own Con s ti tuti on , and ju ri s d i cti on to en force the Great Writ was gra n ted to Am eri c a n
co u rts in the first Ju d i c i a ry Act in 1789, even before the adopti on of the Bi ll of Ri gh t s .

From that time forward, the Great Writ has been seen as a cornerstone of American
justice. As the Supreme Court declared in Fay v. Noia, “there is no higher duty than to
maintain it unimpaired.”
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It was Gideon v. Wainwright, another habeas case, which, with the book and movie
Gideon’s Trumpet, became the most famous of the decisions which marked the Warren
Court’s post World War II effort to extend the protections of the United States Constitu-
tion to criminal defendants whose due process rights had previously been left to the
less-than-rigorous care of state courts. And while many important cases of that era were
decided on direct appeal from state supreme courts, the protections established by cases
like Griffin v. Illinois (free transcript), Mapp v. Ohio (exclusionary rule), Brady v. Mary -
land (exculpatory evidence), Miranda v. Arizona (warning of rights) and Malloy v.
Hogan (Fifth Amendment) were initially most often vindicated by a federal petition for
writ of habeas corpus.

If you re a lly want to understand why habeas corpus is so import a n t , the people to talk
to are the thousands of c riminal defendants who have found them s elves convi cted and
i m pri s on ed in state pen i ten ti a ri e s— s om etimes on death row— because of i n ef fective
a s s i s t a n ce of co u n s el , or the con ce a l m ent of exc u l p a tory evi den ce , or a con fe s s i on ob-
t a i n ed by arti fice or coerc i on . In the ro u gh ly two dec ades fo ll owing rei n s t a tem ent of t h e
death pen a l ty in Am eri c a , n e a rly 50% of the cases in wh i ch a verd i ct and sen ten ce of
death was impo s ed and approved by the state co u rts were set aside in federal co u rt by pe-
ti ti on for writ of h a beas corp u s . And while it is prob a bly impo s s i ble to give defin i tive
nu m bers , t h ere is no qu e s ti on that a majori ty of the 114 men and wom en who have been
rel e a s ed from death row as a re su l t , in part , of the devel opm ent of D NA te s ting wh i ch
proved them innocen t , would have died had their exec uti ons not been del ayed by opera-
ti on of the Great Wri t . Som etimes a life was saved by a finding that the ori ginal verd i ct or
s en ten ce was con s ti tuti on a lly defective , s om etimes it was del ay alone that saved an inno-
cent life until DNA te s ting was perfected . Su ch a re sult would on ly be dec ri ed by the po s-
tu ring po l i ticians who in recent ye a rs have sought to we a ken the pro tecti ons of h a be a s
corpus as a way of dem on s tra ting their su ppo s ed “to u ghness on cri m e .” The fo u n d i n g
f a t h ers—who su ch po l i ticians shamel e s s ly invo ke at every opportu n i ty— would weep.

As lawyers who will handle criminal cases, whether as a significant element of your
practice or simply to fulfill your obligation to the profession by accepting appointed
cases at the trial or post-trial levels, an understanding of the law of habeas corpus is as
essential as anything the users of this book will learn in law school. Indeed, with the in-
creasingly restrictive and complex procedural requirements which have been imposed
on the exercise of the writ in recent years by legislators and the Rehnquist Court, an un-
derstanding of the intricacies of habeas corpus law is more important than ever, lest the
protections of the Great Writ be lost to a client by ignorance or inadvertence.

Finally, we cannot ignore the frontal assault on the writ which our current royalty
has mounted in the name of national security and the “war on terror.” As I write, the
detainee cases are awaiting decision in the Supreme Court. By the time you read this in-
troduction they will have been decided. If the Court rules for the Government, non-cit-
izens may no longer have access to the protections of the writ at all, even when held on
American-controlled soil. Even citizens, if arbitrarily designated “enemy combatants,”
may see the protections of the Great Writ fade like the grin of the Cheshire Cat, until
nothing of practical importance remains.

In these times, the ghosts of Runnymede are not grinning, and protection of the
Great Writ has never been more important. Whatever is decided in the detainee cases,
for ordinary citizens, the Great Writ must remain as a bulwark of our liberties, the ulti-
mate vehicle for protecting our Constitutional rights against the power of government.
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A lawyer who does not know how to preserve the rights guaranteed by the Writ and to
invoke them for her clients is not fully educated in the law.

John Tucker is a lawyer and the author of May God Have Mercy: A True Story of
Crime and Punishment and Trial and Error: The Education of a Courtroom
Lawyer.





Preface

The three of us are deeply concerned about issues reflected in recent statutory and
doctrinal changes in the “Great Writ.” We undertook this book in hopes of helping stu-
dents understand and critically examine the political, legal, and pragmatic effects of the
role of habeas corpus in our criminal justice system. At the same time, we hope this
book may also be useful to attorneys who wish to familiarize themselves with habeas
corpus jurisprudence. While we have tried to fairly present the competing concerns that
inform this complex and evocative area of the law, because we are defense attorneys,
our experiences representing individual — rather than governmental — interests have
undoubtedly shaped our p ersonal perspectives. As we finished reading each case, we
would often wonder what happened to the person behind the case, the person whose
life and liberty the Court’s decision most immediately affected. Many of the cases are
thus followed by a brief synopsis of what happened to the defendant after the case was
over.

We want to acknowledge the support and assistance our schools provided us while
writing this book: the DePaul University College of Law and Dean Glen Weissenberger,
as well as the University of Wisconsin Law School and Dean Kenneth B. Davis, Jr. We
also acknowledge the important work of Professors James Liebman, Randy Hertz, and
Larry Yackle, whose treatises, articles, books, and research continue to be both ground-
breaking and foundational. In addition, we sincerely thank Professors Susan Bandes,
Walter J. Dickey, Samuel R. Gross, James Liebman, and Marc Weber, as well as Grant
Sovern, for their insightful comments and suggestions. A number of current and for-
mer law students also assisted us with various phases of the book, including Julie Darr,
Erin Hairoupoulos, Byron Lichstein, and Maryam Toghraee. And finally, we extend a
special thanks to our proofreader, Susan Burgess, for her patience and diligence.
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