<27 Al fayc 4 E ;

Comparative Contract Law



vu Adlllliado Call 0/ 490/ VO 44107 Al rayc 14 E ;

Carolina Academic Press
Law Casebook Series
Advisory Board

I~

e

Gary J. Simson, Chairman
Dean, Case Western Reserve University School of Law

Raj K. Bhala

University of Kansas School of Law

John C. Coffee, Jr.

Columbia University Law School

Randall Coyne
University of Oklaboma College of Law

John S. Dzienkowski
University of Texas School of Law

Paul Finkelman
University of Tulsa College of Law

Robert M. Jarvis
Shepard Broad Law Center
Nova Southeastern University

Vincent R. Johnson
St. Mary’s University School of Law

Michael A. Olivas

University of Houston Law Center

Kenneth Port
William Mitchell College of Law

Michael P. Scharf

Case Western Reserve University School of Law

Peter M. Shane
Michael E. Moritz College of Law
The Obhio State University

Emily L. Sherwin
Cornell Law School

John E Sutton, Jr.

Emeritus, University of Texas School of Law

David B. Wexler
Jobn E. Rogers College of Law
University of Arizona



Allllilao CAll 0/ 490/ V0O 441.07 Al fayc L1l4 E ;

Comparative Contract Law

A Transystemic Approach
With an Emphasis on the Continental Law

Cases, Text and Materials

Tadas Klimas

CAROLINA AcCADEMIC PRESS
Durham, North Carolina




vu Adllllidao Call

0/ 4£0/V0O

414UV ..OJU Al

rayc 41V $

Copyright © 2006
Tadas Klimas
All Rights Reserved

ISBN 10 0-89089-506-6
ISBN 13 978-89089-506-1
LCCN 2006929438

CAROLINA ACADEMIC PRESS
700 Kent Street
Durham, NC 27701
Telephone (919) 489-7486
Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



vu Adllllidao Call O/ 490/ V0O 14d1.07 Al fayc v E ;

Dedication:

To my son, Markus Aurelijus Klimas, and to Juraté Vaiciukaité.



vu Adlllliado Call 0/ 490/ VO 44107 Al rayc v4i



vu Adllllidao Call

0/ 490/ V0O 441.07 Al fayc vid E;

Table of Contents

Table of Cases
Foreword
Case Analysis Form

I.  Of First Things

A. Law and Legal Systems
Law
Public and Private Law
Legal Systems
Common Law and “common law”
Civil Law and “common law”
Codes
Caselaw
Differences between the Common Law and the Civil Law
Terminology

B. Continental Law: The Juridical Act
The Patrimony
Juridical Acts
Unilateral Juridical Acts
Bilateral Juridical Acts
Conventions
Code Terminology
Juridical Facts
Note on Theory
Contracts and Conventions
Note on Terminology

C. The Essence of Contract
Binding Nature
Expectation of Performance
Objective Theory of Contract
Duty of Care— Portuguese Law
Study Questions
Exercises— Basic Concepts and Juridical Acts

II. Formation of Contract
A. Offer and Acceptance
Simple Offer
Contents of Offer

vii

xxiii

xxvil

O 00 00 N1 NI NI N OV QN Ul W W W N e e e

e e e e e
PO WO OO\

19
19
19
19



vu Adllllidao Call

0/ 40/V0 14V.00 Al rayc v.idldl E ;

viii

CONTENTS

Acceptance

Convention

Duration of Offer

Offer with a Term

Brief Comparison with Anglo-American Law
Acceptance by Silence

Silence As Positive Act

B. Revocation

Anglo-American Law

Revocation Effective upon Receipt— American Law
French Law

Major Exception

Revocation Effective upon Dispatch (Emission) or Other Manifestation

Acceptance Effective upon Dispatch
German Law

Principles of European Contract Law
Lithuanian Law

Misdelivery of Revocation or Withdrawal
Revocation of Offers with a Term
French Law

Quebec Law

Anglo-American Law

Principles of European Contract Law
Italian Law

Lithuanian Law

Irrevocable Offer and Option Contract
Revocation of an Offer which Can Only Be Accepted by Performance
Anglo-American Rule

Louisiana Law

Principles of European Contract Law
Lithuanian Law

Revocation of Public Offers

Principles of European Contract Law
Lithuanian Law

Problem of Limited Number
Lithuanian Law

American and German Law

Study Questions

C. Mailbox Rule

Principles of European Contract Law
Remarks

D. Late Acceptance

Anglo-American Law

French Law

German Law

Soviet Law

Principles of European Contract Law
Lithuanian Law

Exercises— Formation of Contract

19
20
20
20
21
27
27
30
31
32
32
32
33
33
34
34
35
35
35
35
36
36
36
37
37
37
38
38
38
38
39
40
40
40
40
41
42
43
43
43
44
44
45
46
46
46
46
47
53



vu Adlllliado Call

0/ 490/ VO 44107 Al rayc 1La E;

CONTENTS

E. When Offer and Acceptance Differ

Mirror Image Rule

Acceptance with Different or Additional Terms

Last Shot Rule

Battle of the Forms

Example of a Purchase Order

The Knockout Rule

Knockout Rule— American Law

Knockout Rule Exception: Restrictions to the Terms
of the Offer or Acceptance

Exercises— Formation of Contract II

III. Pre-Contractual Liability
Culpa In Contrahendo
French Law
German Law
Lithuanian Law
Polish Law
Letters of Intent
Exercises— Pre-Contractual Liability

IV. Defects of Formation I: Cause

A. Cause: A Fundamental Requirement
Overview
Classical Theory
French Law
Licitness of Cause
Existence of Cause
Other Systems: No Explicit Requirement of Cause
Russian Law

B. Impossibility at Formation: Mistake As to Cause
Pre-Existing Impossibility
Quebec Law
Lithuanian Law
Mere Initial Impossibility

V. Defects of Formation II: Object

A. Object: A Fundamental Requirement
Overview
Three Types of Object
Explicit and Implicit Codal Requirements of Object
Requirement of Certainty

B. Indexing

C. Open Terms and Unilateral Determination
French Law
Solutions in Other Jurisdictions

Indexed Price Terms Revisited — Unilateral Determination

Exercises— Defects of Formation: Object
D. Indexing and Foreign Currency

54
54
55
57
57
58
59
60

60
71

73
74
74
74
74
74
75
81

83
83
83
84
87
87
87
88
88
93
93
94
95
95

97
97
97
98
98
99
101
102
103
103
104
106
106



vu Adllllidao Call O/ 490/ V0O 14d1.07 Al fayc 4 E ;

X CONTENTS

Case Study No.1: Indexing Agreements Squeeze Clients 108
E. Permissibility of the Object (Licitness) 109
E Result of Lack of an Object 109
Exercises— Defects of Formation: Object II 110
G. Consideration 111
Anglo-American Concept of Consideration 111
Comparison with the Continental System 112
Executory Contract 112
Sham or Nominal Consideration 113
Ilusory Promises 113
No Real Commitment 113
Pre-Existing Duty Rule 114
Promises That Bind Without Consideration 114
Promissory Estoppel 114
H. Output Contracts 121
American Law 122
Continental Law 122
Note on Terminology 125
Exercises— Consideration 126
VI. Factors Vitiating Consent 127
A. Mistake 127
Mistake 129
Mutual Mistakes 129
Unilateral Mistake 130
The Elements Of An Action For Mistake (Erreur sur la substance) 130
Lithuanian Law 131
Inexcusable Mistake 132
Silence and Mistake: English Law 132
Silence and Mistake: American Law 132
Mistake and Impossibility 133
Void and Voidable 133
Confirmation 134
Prescription 135

Case Study No. 2:

Student Government Unratified for Twelve Years? 144
Study Question 144
Exercises— Mistake, Misrepresentation, Ratification 144
Inaccuracy in Communication 146

B. Fraud 160
Incidental and Principal Fraud 160
English Law-Materiality 161
Maneuver and Bad Faith 162
Lithuanian Law 163
Case Analysis 164
A. Breton; Note to Preceding Case 165
Study Question 165

C. Duress 166

D. Effect of Signature 172



vu Adllllidao Call

0/ 4£0/V0O 4V ..0% Al rayc AL E ;

CONTENTS

Background
The Problem
The Defense
Examples in the Caselaw
Special Considerations for Eastern Europe
Continental Law
E. Mistake and Regrettable Error
Compared and Contrasted
F. Mistake and Juridical Acts
Overview
Case Study No. 3: Invalid Bylaws?
Exercises— Non Est Factum

VII. Defenses and Types of Obligations

A. Types of Obligations and the Defense of Performance
Obligation de moyens
Obligation de resultat
Obligation de garantie
Terminology
Summary and Comment
American Law

B. The Defense of Impossibility
Continental Law: Force Majeure
American Law: Impracticability
General Approach
Pre-Existing Impossibility
Study Note
Study Question
News Article: Metro
Case Study No. 4: The Case of Bernardas Grazulis
Study Question

C. Changed Circumstances
Overview: Changed Circumstances
Distinguished from Force Majeure and Mistake
Policy Considerations
French Law
Quebec and Louisiana Law
American and English Law
Principles of European Contract Law
Lithuanian Law
Commentary
Exercises— Changed Circumstances
Exercises— Force Majeure, Impracticability, and Default

VIII. Right to Withhold Performance
Overview
Anglo-American Law
Study Questions
Exercises— Right to Withold Performance

xi

172
172
172
173
174
174
179
179
186
186
186
187

189
189
190
190
191
191
191
192
193
193
195
196
197
200
202
204
211
212
212
214
215
215
216
216
216
217
217
218
219
230

233
234
235
237
241



vu Adllllidao Call 0/ 490/ V0O 441.07 Al fayc all E ;

xii CONTENTS

IX. Tender and Conditions
A. Introduction
B. Order of Performance and Tender
Tender
Contracts with Order of Performance Explicitly Set
Anglo-American Law
Lithuanian Law
C. Seven Day Rule
The Seven Day Rule
D. Express Conditions
True Conditions
Study Note
E. Potestative Conditions
E. Suspensive and Resolutive Conditions
Impossibility
Purely Potestative Resolutive Conditions
Best Position
G. Mise en Demeure
French Law
Louisiana Law
H. Eastern Europe
Attitude towards Waiver and Moratory Interest in Eastern Europe
G. Time for Performance
Exercises— Tender and Conditions

X. Alternative Duties
Alternative Duties
Obligations of Liberty: Facultative Obligations
Exercises— Alternative Duties

XI. Specific Performance
Overview
Enforcement
Personal Obligations
Provision in Contract
Payment Obligations
Specific Performance and the Seller of Immovable Property
Exercises— Specific Performance

XII. Damages

A. Expectation Principle
Comparison with Tort
Expectancy Principle
Reliance Interest

B. Foreseeability
General Damages
Special Damages

C. Bad Faith
Efficient Breach

243
243
249
250
251
251
252
252
253
254
254
255
255
257
258
258
259
259
259
260
261
261
262
266

269
270
270
271

273
274
275
276
277
277
295
295

297
298
298
298
299
300
300
300
301
301



vu Adldlllldo CaAall O/ 490/ V0 4d1.07 Al rayc ALl E ;

CONTENTS xiii

American Law 302
Lithuanian Law 302

D. Moratory Damages 302
Overview 303
Moratory Interest and Other Moratory Damages 305
Exercises— Moratory Damages 305

XIII. Termination of Contract 313
A. Causes of Termination 313
Upon Performance 313
Upon Expiration Of Term 313
Upon Mutual Agreement 314
Release 314
Unilateral Withdrawal 315
Upon Material Breach 315
Substantial Performance Precludes Termination 316
Express and Implied Essential Conditions 317
Intentional Non-Performance 317

Note on Terminology 319

B. Methodology of Termination for Material Breach 319
Overview 319
Retrospective Systems 319
Prospective Systems 320
Termination for Delay 321
Louisiana 323
Exercises— Termination 328

C. Anticipatory Repudiation 329
Overview 329
Repudiation by Conduct 330
French Law 331
Netherlands Law 331

D. Assurance 331
Assurance 332
Table of Permutations 334

Note 344
Exercises— Anticipatory Repudiation, Assurance, Cure 345

E. Cure 347
Lithuanian Law 350
American Law and the PECL 351
Exercises— Cure 352

XIV. Legal Institutes Which Serve to Secure Performance 357
A. Liquidated Damages and Penalties 357
Overview: Liquidated Damages 358
Penalties: Compared and Contrasted to Liquidated Damages 358
Underlying Problem 359
Penalties and Liquidated Damages under the Lithuanian Civil Code 359
Lithuanian Civil Code 360
Exercises— Penalties 360



vu Adllllidao Call

0/ 490/ V0O 441.07 Al fayc aAlvV E;

Xiv CONTENTS

Note on Liquidated Damages
B. Preparatory Agreements
Earnest Money
Escape Clauses
Earnest Money Compared to Advance
Presumption of Earnest Money
Requirement of Form
Study Note
Comparison of the American and Continental Regimes
American Regime of Earnest Money
Continental Regime of Earnest Money
C. Preliminary Agreements
Introduction
Continental Law
Specific Performance
Louisiana Law
Quebec Law
Purpose
Features of Preliminary Agreements
Letters of Intent: Continental Law
Letters of Intent: American Law
Letters of Intent: Summary
D. Option Contracts
Overview
Quebec Law
Lithuanian Law
E. Preliminary Agreements and Earnest Money Clauses
Time Limit
Preliminary Agreements and Specific Performance under Lithuanian Law
Preliminary or Principal Agreement?
Summary
Practice Note
Contract Entered into between Roscin and Percovskis
E. Advances
Setoff
Advance As Security
G. Deposits
Anglo-American Law
Continental Law
Conclusion
Exercises— Deposit As Penalty
Exercises— Earnest Money, Preliminary Agreements, Advances

XV. Third-Party Beneficiary Contracts
A. Introduction
Overview
B. Privity of Contract
American and Continental Law
General Rule As to Third-Party Beneficiary Contracts

372
373
376
378
379
379
380
380
380
380
381
382
382
382
383
383
384
384
384
385
385
386
386
386
387
387
387
391
391
392
392
393
406
407
409
409
411
411
411
412
412
417

419
419
419
420
420
420



vu Adlllliado Call

0/ 490/ VO 44107 Al rayc aAv E;

CONTENTS

C. Vesting
Lithuanian Law
Estonian Law
Identification of Third-Party Beneficiary
D. Rights and Defenses
Enforcement
Defenses
Devolvement of Right to the Creditor
E. English Law
F. Addenda
17 Million— The Price of Good Government?
Exercises— Third-Party Beneficiaries
Third-Party Beneficiaries and Tort Liability

XVI. Assignment

A. Overview: Assignments
Background
Anglo-American Law Contrasted with Continental Law
Note on Terminology
Ilustration of Rights and Obligations
Ilustration of an Assignment
Why Assign a Right?
Similarity to Third-Party Beneficiary Contracts
Payment Direction Not Assignment
B. Restrictions on Assignment
General Rule
Study Hint: Delectus Personae
C. Contractual Limitations on Assignment
Overview

American Law and the United Nations Convention on the

Assignment of Receivables
English Law
French Law
Commentary on No-Assignment Clauses
D. Factoring
Overview
E. Defenses of the Debtor
Overview
American Law and the UN Convention re Defenses
Extent of Counterclaim
Russian and Lithuanian Law Regarding Defenses
Notice of Assignment: Effect on Defenses
Taking Free of Defenses
E. Liability of the Original Creditor (Assignor)
Inability to Perform
Existence of Underlying Right
Discharge by the Debtor
Successive Assignments by the Same Original Creditor
General Assignment of Contract

XV

421
421
421
422
422
422
423
423
423
423
423
424
443

445
446
447
447
447
448
448
448
449
450
450
450
451
452
452

452
453
453
453
454
454
455
455
455
456
456
457
457
458
458
459
459
459
460



vu Adllllidao Call

0/ 490/ V0O 441.07 Al faygc av.i E;

CONTENTS

Continental and American Law
Exercises — Assignments

Delegation

Introduction

Effect of Delegation As to the Delegating Party
Effect of Delegation

Delegation and Substitution

Exercises— Delegation

XVIII. Oral Agreements

Introduction

Continental Law: Validity

General Rule

Examples of Valid Oral Agreements under Lithuanian Law

Examples of Agreements which the Law Requires Be in Writing under
Lithuanian Law

Consequences of Noncompliance

French Law: Exceptions and Copies

Soviet Law

Written Form Imperatively Required

Anglo-American Law

Exercises— Oral Agreements

XIX. Express Language of Contract and Intent of Parties
A. Integration

Completeness of Written Document
Anglo-American Law: The Parol Evidence Rule
English Law

Principles of European Contract Law
Collateral Agreement

Lithuanian Law

Estonian Law

Eastern Europe

Study Question

Exercises— Integration and Merger

B. Interpretation

Plain Meaning Rule
Four Corners Rule
Russian Law

C. Trade Usage

Distinguished from Custom
Soviet Law
Casenote

D. Prior Dealings of Parties

Exercises— Parol Evidence and Interpretation

XX. Modification

Overview

460
461

489
489
491
491
492
502

505
507
507
507
507

508
508
508
509
509
509
513

515
515
516
517
518
518
518
519
519
519
524
525
526
528
528
529
540
540
540
542
542
546

547
548



vu Adldlllldo CaAall O/ 490/ V0 4d1.07 Al rayc Av.idl E ;

CONTENTS xvil

A. Anglo-American Law 548
Rescission and Substituted Agreement 548
Discharge 548
Modification Under Anglo-American Law 549
Pre-Existing Duty Rule 550
Novation 550
Uniform Commercial Code 551

B. Continental Law 551
Terminology of Modification and Novation in the Continental Law 552

C. Oral Modification of Written Agreements 553
American Law 553
Continental Law 553
French Law 553
PECL 554
Lithuanian Law 554

D. Written Restriction on Oral Modification 554
No-Oral Modification Clause 554

Oral Modification Without Reliance 555

No Oral Modification Clause— And Reliance 555

Oral Modification of Written Contracts Under Russian Law 556

E. Waiver 557
Overview 557
Right to Damages 557
Waiver by Conduct 558
Exercises— Modification 574

XXI. Vindication: Title and Rights of Third Parties 577
Overview 579

Void Title 579
Nemo Dat 579
Entrusting 580
American Law on Bailment and Entrusting 580
Voidable Title and Nemo Dat 581
American Law 581
English Law 582

The Continental Regime As to “Entrustment” and “Voidable Title” 582
Quebec 582
France 583
Soviet Law 583
Soviet Nemo Dat? 584
Invalid Contract 584
Entrustment Under Soviet Law 585

Post Soviet Law 586

New Lithuanian Rules 588
Ancillary Matters 589
Exercises— Vindication 605
XXII. The Revocatory Action and Fraudulent Transfers 607
A. The Paulian Action 610



vuUu Adldllido CaALL

O/ 490/ V0O 44107 Al fayc avidldl E;

Xviil

CONTENTS

Theoretical Underpinnings of the Paulian Action
Underlying Concept: The Debtor’s Pledge

Who May Bring the Action?

What Is the Effect of a Successful Paulian Action?
Anteriority of the Debt

The Third-Party Defendant

Third-Party Transferees

Good Faith Transfers

Presumptions

B. The Common Law Approach: Fraudulent Transfers

Transfers Fraudulent As to Present Creditors
Transfers Fraudulent As to Present and Future Creditors
Case Note

C. Action in Declaration of Simulation

Overview

Comparison with Anglo-American Law
Continental Law

Effect of Counter Letter Between the Parties
Effect of Counter Letter Upon Third Parties
Simulation and Paulian Action

Exercises— Paulian Action

XXIII. General and Special Contracts

Overview

Soviet Law

Summary

Exercises— General, Nominate, and Special Contracts
Table of Codes
Index

610
610
611
611
612
613
613
614
615
615
615
616
622
622
624
624
624
624
625
627
635

639
639
640
641
645

647

649



vu Adllllidao Call

0/ 490/ V0O 441.07 Al fayc ala E;

Table of Cases

#1

#2

#3

#4

#5

#6

#7

#8

#9

#10

#11

#12

#13

#14

#15

Herbert v. Durand
France: Cour de cassation (1852), 14

Hawkins v. McGee
New Hampshire: Supreme Court (1929),
15

Société des Eaux de Vittel v. Dehen &
Société Supermag-Rennes
France: Paris (1961), 21

Fielders Industries v. Solwest Trading
Solomon Islands: High Court (1996), 22

Bert v. Nicolo
France: Cour de cassation (1938), 28

Martin v. Sandrock
France: Cour de cassation (1969), 29

Robin & Co. v. Guilloux
France: Cour de cassation (1870), 29

Maltzkorn v. Braquet
France: Cour de cassation (1968), 42

de Marans v. Deschamps
France: Orleans (1885), 47

Cave cooperative de Novi v. Ricome
France: Cour de cassation (1923), 49

Jahn v. Charry
France: Bordeaux (1870), 50

Berthault et Compagnie v. Duchesne
France: Paris (1917), 51

M v. W (Revue des Deux-Mondes)
France: Paris (1910), 52

Gardner Zemke Co. v. Dunham Bush,
Inc.

New Mexico: Supreme Court (1993),
61

Stupp Corp. v. Con-Plex
Louisiana: Court of Appeal, 1st Circuit
(1977), 68

Xix

#16

#17

#18

#19

#20

#21

#22

#23

#24

#25

#26

#27

#28

#29

Société Muroiterie Fraisse v. Micon
France: Pau (1969), 75

Gerteis v. Société Viller-Lourmat
France: Cour de cassation (1972), 76

Ysiem Corp. v. Commercial Net Lease
Realty, Inc.

United States: Court of Appeals, Ist Cir.
(Puerto Rico) (2003), 77

Croize v. Veaux

France: Cour de cassation (1929), 89
Villaceque v. Levray

France: Cour de cassation (1879), 90
Conte v. Fould

France: Tribunal de Tarbes (1899), 90
Demoiselle Monge v. Veuve Minart
France: Cour de cassation (1964), 91
Cohen-Scali v. Roubieu

France: Cour de cassation (1863), 91
Michel v. Ronet

France: Cour de cassation (1873), 92
Madam Guenebaud v. Madam Avenia
France: Cour de cassation (1957), 92
Pilarek v. School of Trade Representa-
tives

France: Cour de cassation (1973), 100
Boudet v. Collinet

France: Cour de cassation (1980), 105
Wickham & Burton Coal Co. v. Farm-
ers’ Lumber Co.

Iowa: Supreme Court (1920), 114
Laclede Gas Co. v. Amoco Oil Co.

United States: Court of Appeals, 8th
Cir. (1975), 118



vu Adlllliado Call

0/ 490/ VO

#30

#31

#32

#33

#34

#35

#36

#37

#38

#39

#40

#41

#42

#43

#44

#45

#46

#47

#48

44107 Al rayc aAa

5

TABLE OF CASES

Feld v. Henry S. Levy & Sons, Inc.
New York: Court of Appeals (1975),
123

Beltinissin v. Crozillac
France: Cour de cassation (1931), 135

Régie communale des Sources Nessel v.
SARL Eurogadget
France: Cour de cassation (1973), 137

Berthon v. Vanden Borre
France: Cour de cassation (1968), 138

Choquel v. Camirel
France: Orleans (1931), 139

Madam D v. Madam M
France: Cour de cassation (1970), 140

Miss X v. Mr X
France: Grenoble (1958), 141

Réunion des Musées nationaux v. Saint-
Arromain (The Poussin Case)
France: Versailles (1987), 142

Elsinore Union School District v. Kas-
torff

California: Supreme Court (1960), 146
White v. Berrenda Mesa Water District
California: Court of Appeal, 5th Dis-
trict (1970), 152

Hillairet v. Bouvier

France: Cour de cassation (1927), 164
Walter v. Dubois

France: Cour de cassation (1974), 166

Lebret v. Fleischer
France: Cour de cassation (1887), 168

Vigneron v. Glaugetas

France: Cour de cassation (1919), 168
Leroy v. Bonaventure

France: Cour de cassation (1925), 169
Moskalenko v. Bank Menatep

Russia: Supreme Court (2000), 169

First Acadiana Bank v. Bollich
Louisiana: Court of Appeal, 3rd Circuit
(1988), 175

Lucy v. Zehmer

Virginia: Supreme Court (1954), 180
Richard v. Buer

France: Cour de cassation (1970), 192

#49

#50

#51

#52

#53

#54

#55

#56

#57

#58

#59

#60

#61

#62

#63

#64

#65

Louis Dreyfus Corp. v. Continental
Grain Co.

Louisiana: Court of Appeal, 4th Circuit
(1981), 197

Dejean v. Louisiana Western R. Co.
Louisiana: Supreme Court (1928), 201

Greene v. Fox Crossing, Inc.
Louisiana: Court of Appeal, 2nd Cir.
(2000), 202

Théatre du Gymnase - Marie Bell v.
Dacqmine

France: Cour de cassation (1972), 205
Rock Construction, Inc. v. Onyebuchi

Michigan Court of Appeals, Washtenaw
Circuit Court, 206

ConAgra, Inc. v. Bartlett Partnership
Nebraska: Supreme Court (1995), 207

Bacou v. Saint-Pé
France: Cour de cassation (1921), 220

De Galliffet v. Commune de Pélissane
(The Canal de Craponne Case)
France: Cour de cassation (1876), 220

Comp. gén. d’éclairage de Bordeaux
France: Conseil d’état (1916), 222

Aluminum Co. of America v. Essex
Group, Inc.

USA: U.S. District Court for the West-
ern District of Pennsylvania (1980), 223
Dubosc v. Soc des Eaux de Chatel-
Guyon

France: Cour de cassation (1934), 236
SA Coronet France v. SARL Marseille
Marine

France: Cour de cassation (1973), 236

Olsona Co. v. Spauda, Inc.
Lithuania: Supreme Court (1999), 238

Guillory Corp. v. Dussin Investment
Oregon: Supreme Court (1975), 244

Scott v. Moragues Lumber Co.
Alabama: Supreme Court (1918), 263

Burgraff v. Ramond
France: Cour de cassation (1983), 266

Jalagier v. Société Immobiliere Le Ra-

belais
France: Cour de cassation (1963), 278



vu Adllllidao Call

#66

#67

#68

#69

#70

#71

#72

#73

#74

#75

#76

#77

#78

#79

#80

#81

#82

0/ 490/ V0O 441.07 Al ayc asl E;

TABLE OF CASES

Chem de fer d’Orléans v. Vidal
France: Cour de cassation (1924), 278

Eden v. Whistler
France: Cour de cassation (1900), 278

De Bauffremont v. de Bauffremont
France: Paris Court of Appeals (1876),
279

Société X v. P
France: Cour de cassation (1959), 280

Weingarten, Inc. v. Northgate Mall
Louisiana: Supreme Court (1981), 281

Suchan v. Rutherford
Idaho: Supreme Court (1996), 286

Hadley v. Baxendale
England: Court of Exchequer (1854),
306

Chem. de fer du Midi v. Bosquet
France: Cour de cassation (1913), 309

Chem. de Fer P.-L.-M. v. Barthe
France: Cour de cassation (1930), 310

Chem. de fer de I’Est v. Lamiraux
France: Cour de cassation (1910), 311

Daille v. Langon Racecourse (Lunus the
Horse)
France: Cour de cassation (1962), 311

Jacob & Youngs v. Kent
New York: Court of Appeals (1921),
323

Marek v. McHardy
Louisiana: Supreme Court (1958), 335

Pittsburgh-Des Moines Steel v.
Brookhaven Manor Water Co.
United States: Court of Appeal,
7th Circuit (1976), 339

Continental Forest Products, Inc. v.
White Lumber Sales, Inc.
Oregon: Supreme Court (1970), 353

Wasserman’s Inc. v. Township of
Middletown

New Jersey: Supreme Court (1994), 361
Lake River Corp. v. Carborundum Co.

United States: Court of Appeals,
7th Circuit (1985), 368

#83

#84

#85

#86

#87

#88

#89

#90

#91

#92

#93

#94

#95

#96

#97

xxi

Hurth v. Angelini
Italy: Supreme Cassational Court
(2004), 394

Stankevicius v. Chadakavicius
Lithuania: Supreme Court (2000), 398

Ros¢in v. Persovskis
Lithuania: Supreme Court (2003), 402

Laurents v. Louisiana Mobile Homes,
Inc.

Louisiana: Court of Appeal, 3rd Circuit
(1997), 412

Board of Education v. Village of Hoff-
man Estates
Illinois: Court of Appeals (1984), 425

Fairbanks v. Tulane University
Louisiana: Court of Appeal,
Fourth Circuit (1999), 429

Hazelwood Farm v. Liberty Oil and Gas
Louisiana: Court of Appeal,
Third Circuit (2001), 436

Besse v. Protois
France: Cass.ass.plén (1991), 443

Evening News Association v. Peterson
United States: District Court (District
of Columbia) (1979), 462

Shepard v. Commercial Credit Corp.
Vermont: Supreme Court (1962), 466

Salem Trust v. Manufacturers’
Finance

United States: Supreme Court (1924),
469

Condominio Orquideas Owners v.
Urban Renewal

Puerto Rico: Supreme Court (1993),
474

Eksperimentas Corp. v. Klaipedos
Laivy Remontas Corp.
Lithuania: Supreme Court (1999), 492

Macke Company v. Pizza of
Gaithersburg

Maryland: Court of Appeals (1970),
496

First American Commerce v. Washing-
ton Mutual Savings
Arizona: Supreme Court (1987), 500



vu Adldlllldo CaAall

O/ 490/ V0 4d1.07 Al rayc AaAll E;

Xxii

#98 Everett Lee Hundley v. United States of
America
Brazil: Superior Court of Justice (1995),
510

#99 Burkandt v. Company Laigebu
Lithuania: Supreme Court (1999), 511

#100 Mitchell v. Lath
New York: Court of Appeals (1928),
520

#101 Steuart v. McChesney
Pennsylvania: Supreme Court (1982),
529

#102 Industrial Roofing v. J.C. Dellinger
Memorial Trust
Louisiana: Court of Appeal, 2nd
Circuit (1999), 534

#103 Berwick and Smith Co. v.
Salem Press

Massachusetts: Supreme Judicial
Court (1954), 540

#104 Pacific Gas v. Thomas Drayage Co.
California: Supreme Court (1968), 543

#105 Angel v. Murray
Rhode Island: Supreme Court (1974),
558

#106 Wisconsin Knife Works v. National
Metal Crafters
United States: Court of Appeals,
7th Circuit (1986), 561

#107 Brunswick Corp. v. Levin
Pennsylvania: Supreme Court (1971),
573

#108 Procurator v. Sverida, Inc.
Lithuania: Supreme Court (1998), 590

#109 Suburban Motors v. State Farm Mu-
tual
California: Court of Appeals,
3rd District (1990), 597

#110 Zhuravliova v. St. Petersburg Customs
Russia: Supreme Court (2000), 602

#111 Central Bank v. Simmons
Louisiana: Court of Appeal, 2nd
Circuit (1992), 617

TABLE OF CASES

#112 Opelousas Credit Association v. B.B. &
H., Inc.
Louisiana: Court of Appeal, 3rd Circuit
(1991), 620

#113 Forest v. Dion
Quebec: Cour du Banc du Roi du
Québec (1943), 627

#114 Rupinas & Co. v. Kauno Grudai, Inc.
Lithuania: Supreme Court (1999), 641



vuUu Adldllido CaALL

O/ 490/ V0O 44107 Al ayc aAaaAlll E;

Foreword

Goals

I wrote this book with several goals in mind. I wanted to write a text with the same
comparative, “a-national” approach found in American textbooks, but globalized and
for a global audience. The law of the U.S. is the law of the individual fifty states. Ameri-
can law schools teach a “trans-state” and inherently trans-systemic version of the law in
order to provide their students with an education which would be useful in any state.
Europeans and South Americans are coming aware of the necessity to have a view of the
law which is trans-systemic, to appreciate the value of being able to bring to bear a per-
spective, obtained from familiarity with other legal systems, upon domestic legal ques-
tions. Indeed, it is increasingly being recognized that today’s lawyer must have such a
perspective. Yet contract law textbooks, suitable for teaching at a graduate level and
which would provide the student with a trans-systemic perspective are practically non-
existent. Hence the present volume.

Another goal was to provide a text suitable for the Socratic teaching method, and this
meant that the book had to have specific type of form. The Socratic method is primar-
ily used in North American law schools, and books used in such teaching are called
casebooks. All casebooks contain cases which are supposed to be illustrative of the law
and its application, and most also usually contain study aids, such as problems to be
solved and the like. Casebooks also frequently have elements of the monograph in them
as well; at least this one does.

The Socratic teaching method was introduced in the law school of Harvard University
during 1867-70 by Christopher C. Langdell, Dane Professor of Law. It is the Socratic or
inductive method as applied to law by means of the study of appellate court opinions; it
is not the mere study of cases, which are studied to varying extents at all western Euro-
pean law schools. It is generally held that the goal of the case method of legal education
is to maximize the engagement of students in the classroom; I, however, believe the
chief value of the case method lies in its dramatization of the law for students, allowing
them to some extent to live it, to experience it, which in turn allows them both to learn
the law more effectively on a deeper level: e.g., it is hard to forget, once having formu-
lated for classroom discussion the best argument for the surgeon in the famous case of
Hawkins v. McGee, what the objective theory of assent is about.

Another goal of the book was to provide a casebook suitable for use for teaching the
Continental law of contracts to law students in American law schools. I am not aware of
any other such text; one can find articles and even books comparing aspects of the law
of various European jurisdictions, but there just hasn’t been a casebook available, which
is probably one of the reasons why the Continental law is not widely taught in American
law schools. Such a text must illustrate the basic ideas of the Continental law in a com-

Xxiii
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parative fashion, inasmuch as law school course offerings in the law of any specific con-
tinental European or South American state would probably be too narrowly focused for
the needs of the American law school student; thus, this book has to be both a casebook
and a treatise, and indeed, even contain elements of a study-aid, because none of these
are available for the subject in the United States. Additionally, such a course-book must
make frequent reference to Anglo-American law, both to make it more understandable,
but also because such comparisons are most valuable—and indeed inescapable, given
the ongoing drawing-together of European contract law.!

Additionally, the book is suitable for an exploration of the newest civil codes, those of
Eastern Europe. Many of these countries do not have long legal traditions, and much of
their codes have been borrowed, often word-for-word, from other codes or conventions
(“clip and paste”). Additionally, while there has been little or not time for domestic
caselaw to illustrate the code provisions, it is often the case that the clause in question,
“clipped and pasted” from another code, has been the subject of a good number of cases
in the originating jurisdiction. Therefore a comparative perspective is quite useful to an
intelligent analysis of the law pertaining to these new codes.

Methodology

Typically the chapters in this book begin with a selection of code provisions, followed by
an essay on the topic at hand, usually supplemented by a comparative statement of the law
in various jurisdictions. Then cases are presented, followed by exercises. The European
student should note that the cases should not just be read, but diagrammed or outlined in
a special way that American law students call a “casebrief” or a “brief” Most courses on
legal methodology in the United States go to great lengths in explaining how best to brief a
case. The general idea is to “brief” the case so as to reduce the facts and the court’s actual
holding down to its elements, distilling the pertinent facts of the case, refining the issue
before the court, and determining the actual holding of the court. During class sessions, a
law teacher using the Socratic method will call, usually at random, upon a student to pre-
sent a case. The teacher, by asking questions, will guide the student in presenting the perti-
nent facts, in isolating the question of law, and in determining the rule of law pronounced
by the court. The teacher will challenge the student to defend his position and to think
critically. Often the teacher may ask the student to give the best arguments for the losing
viewpoint as well. The teacher may also by changing the facts encourage the student to
more critically examine the nature of the problem at hand, as well as to reason by analogy.

The American reader may find a good number of cases which are familiar to him. These
should be studied anew in a comparative light, applying the laws of the various jurisdic-
tions described in each chapter’s forepart to the facts of the case. This will result in a
greater appreciation for the principles of contract law and a better sense of their interplay.

The Socratic, case-method, may sound like a lot of work. It is. Why go to all the bother?
In the words of Professor Ernest Phillips of Thomas M. Cooley Law School, there really
isn’t any substitute; nothing else works as well.> Learning law in the abstract is rather

1. An Academic Green Paper on European Contract Law passim (Stefan Grundmann & Jules
Stuyck, eds., Kluwer 2002).

2. Conversation with Ernest Phillips, Prof. of L., Thomas M. Cooley L. Sch., (Jan. 2000, Kau-
nas, Lithuania).
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FOREWORD XXV

like learning medicine without reference to patients; in order to understand the law,
one must be able to apply principle to fact; this is the practicing attorney’s principal
skill. Furthermore, the exercise of dissecting the opinions of learned judges serves to
sharpen the mind, to develop lawyerly instincts. Finding the issue and the holding is es-
pecially important. Indeed, it bears keeping in mind that a court is not a parliament—
it can only decide, actually, that John shall win and Peter shall lose, and how much this
is going to cost Peter, in the case before it. Its justification for that decision may be long
or short. Determining just what indeed was decided is therefore rather important. Ad-
ditionally, it is important for a course organized on the case method that the students
prepare briefs for use in class—if they have one in hand both they and the instructor
will find it much more easy to proceed.

The following case analysis form or something like it should be used to analyze the cases
in this book. It’s very important, after analyzing the case itself, to determine how the
court might have decided the case according to the civil code of another jurisdiction.

The book does not seek to explain every case contained herein nor to provide the in-
structor with additional questions and explanations which he might use in teaching.
Americans call such a book a “teacher’s manual,” available only to law teachers. I do in-
tend to write one and hope to have it ready by the time the present book is published.
There is nothing secret about the material in a teacher’s manual, but its ready availabil-
ity to law students would reduce the utility of the work as a whole, which, as earlier
stated, is geared to enhance the learning of the law for students enrolled in regular
courses, which itself depends upon the students solving the problems set out in the
book and analyzing the cases, which goal would be frustrated by the ready availability of
suggested answers and analyses.

Terminology

The legal system in the United States and the England is usually called that of the Com-
mon Law. This term is confusing for various reasons, one of which is that it is also used
to describe a feature present in all jurisdictions. The legal system of continental Europe
and South America is usually termed that of the “Civil Law,” but that term can also be
misleading.’ In this book we shall use the term Continental to refer in general to the law
of the states of continental Europe and South America, and the term Anglo-American
to refer to the law of England and the United States. Granted, this choice of terminol-
ogy also has its drawbacks, but it is my conviction that on balance, especially from an
Eastern European viewpoint, it is preferable in a work whose readers may be in large
part be non-native English speakers.

Codes and Restatements

This book focuses especially upon the French “family” grouping of Continental jurisdic-
tions. Thus unsurprisingly much French law is discussed herein. The French Civil Code

3. Infra 3.
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of 1804 was the first codification of the Continental law and remains very influential.
The French-influenced codes include those of Spain and thus Mexico and South Amer-
ica, as well as Quebec and Louisiana. Generally the post-Soviet countries can also be
placed in this group, albeit tentatively.

The second focus of the book is on the Principles of European Contract Law (the
PECL). The PECL is the product of the Commission on European Contract Law, which
have since 1982 striven to identify the common core of European contract law and to
restate it, along with explanatory comments, like the American Restatements. The cur-
rent version was published in 1999. Their main goal is to become the “first draft” of a
European contract code, which would be the law in all European Union member states.
The European Principles are somewhat different from the American Restatements in
that, in the interim, they are designed so that parties could choose to have their con-
tracts governed by them, much like the Unidroit principles. The reasons for making fre-
quent reference to the Principles in this book should be rather obvious.

Another code to which a lot of attention is given is the Civil Code of the Republic of
Lithuania. There are a number of reasons why. For one, it is a recent code, having come
into effect in 2001. For another, it draws together a number of influences which are im-
portant to the study of comparative contract law. For instance, many of its clauses re-
peat almost word for word sections of the Principles of European Contract Law or the
Unidroit principles. The paramount influence upon its deep structure is the Civil Code
of Quebec, placing the Lithuanian code firmly in the French-influenced family. It is also
an example of a post-Soviet code (Lithuania having been occupied by the Soviet Union
from World War II until 1990), and the code demonstrates efforts, not always success-
ful, which seek to throw off the influence of Soviet law and legal theory.

The book is designed to give the student a fairly coherent, generalized picture of the fea-
tures of a French-influenced system of contract law. Thus, Anglo-American law is noted
essentially for comparative purposes; the book does not attempt to give an encompass-
ing view of Anglo-American contract law. (It may be noted in passing that there are a
good number of cases from the State of Louisiana, but Louisiana’s private law is derived
from, and remains primarily that of, the Continental legal system.) The book identifies
the main differences between the Continental and Anglo-American contract law, espe-
cially in regard to like-sounding terms.

Another reason why a good number of American cases appear in this book is that they
are great cases, and are well-known beyond the borders of the United States. For in-
stance, two of the American cases in this book appear in the commentaries to the Prin-
ciples of European Contract Law as examples illustrating provisions therein.

Tadas Klimas
Vytautas Magnus University School of Law
Kaunas, Lithuania 2006



vuUu Adldllido CaALL O/ 490/ V0O 44107 Al ayc aAaaAvidl E ;

Case Analysis Form

Below I set out a case analysis form. The student “briefs” a case by filling out this form.
NAME OF CASE & CITATION: Case Number in Book

Civil Code §

Your civ.code §

Hornbook page:
WHO SUED WHOM and based on what reason or theory of law?

PROCEDURE (How did the case get to the Court issuing the opinion?) :

Relevant FACTS:

LEGAL ISSUE:

Whether the law is that ...

ARGUMENTS:
What is the best argument for the plaintiff?

What is the best argument for the defendant?

DECISION:
DECISIVE UTTERANCE:
DICTA:

COURT’S RATIONALE:

Would the court’s decision be different in your jurisdiction? Why?

XXvil
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