INDIAN GAMING LAw
AND PoLicy






INDIAN GAMING LAw
AND PoLicy

Kathryn R.L. Rand

ScHOOL OF Law
UNIVERSITY OF NORTH DAKOTA

Steven Andrew Light
DEPARTMENT OF POLITICAL SCIENCE AND PUBLIC ADMINISTRATION
UNIVERSITY OF NORTH DAKOTA

Co-DIRECTORS

INSTITUTE FOR THE STUDY OF TRIBAL GAMING LAW AND PoLicy
UNIVERSITY OF NORTH DAKOTA

CAROLINA ACADEMIC PRESS

Durham, North Carolina



Copyright © 2006
Kathryn R.L. Rand and Steven Andrew Light
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Rand, Kathryn R.L.
Indian gaming law and policy / Kathryn R.L. Rand, Steven Andrew Light.
p. cm.
Includes index.
ISBN 1-59460-046-5 (alk. paper)
1. Gambling on Indian reservations--Law and legislation--United States.
I. Light, Steven Andrew. II. Title.

KF8210.G35R36 2006
344.7305'4208997--dc22 2005028591

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



This book is dedicated to
Dorothy Light,
Tom and Alice Jean Rand,
Doug Rand,
and our entire families for their unconditional support.






CONTENTS

Preface and Acknowledgments

Chapter 1 Introduction
The Interactive Roles of Law and Politics
A Note on Tribal Sovereignty
A Note on Gambling Law
Plan of Book

Chapter 2 Indian Gaming Before 1988
Traditional Tribal Games
Modern Indian Gaming
Reservation Economic Development
California v. Cabazon Band of Mission Indians
Political Responses to Cabazon

Chapter 3 The Indian Gaming Regulatory Act of 1988
Indian Tribes and Indian Lands
Indian Tribes
Indian Lands
Newly Acquired Lands
The National Indian Gaming Commission
Composition
Regulatory Authority
Investigative and Enforcement Powers
Approval and Oversight Powers: Tribal Ordinances,
Management Contracts, and Tribal Regulation
Classes of Gaming
Class I—Traditional Tribal Games
Class II—Bingo and Nonbanked Card Games
Class III— Casino-Style Games
The Tribal-State Compact Requirement
The State’s Duty to Negotiate in Good Faith

vii

xiii

10
12
14

17
17
20
20
24
29

35
36
36
37
39
41
41
42
42

44
46
48
48
53
55
55



viii CONTENTS

The Federal Cause of Action
The Role of the Secretary of the Interior
Compact Provisions
Gaming Revenue
Restrictions on Use of Gaming Revenue
Taxation
Per Capita Payments
Criminal Provisions
IGRA’s Criminal Provisions
The Johnson Act

Chapter 4 Subsequent Legal Developments
State Public Policy and Scope of Gaming
Expansive Interpretations
Restrictive Interpretations
Alternative Interpretations
Classification of Games
Other Games Similar to Bingo
Technologic Aid or Electronic Facsimile?
Pending Federal Regulations
State Sovereign Immunity
Seminole Tribe v. Florida
Tribal-State Compact Negotiations After Seminole Tribe
Federal Regulations in Response to Seminole Tribe
Other Constitutional Challenges
Tenth Amendment Challenges
Equal Protection Challenges

Chapter 5 The Role of Politics and Policy
Government Regulation of Indian Gaming
Federal Agencies
Department of the Interior
National Indian Gaming Commission
Department of Justice
Department of the Treasury
Tribal Gaming Commissions
State Gaming Commissions
The Political Players
Tribes
States

56
58
59
60
60
60
61
63
63
65

69
70
70
74
76
79
80
83
89
91
92
94
99
103
103
105

109
109
110
110
112
113
113
114
116
117
119
120



CONTENTS

The Governor
The Legislature
State Courts
Localities
Federal Government
Executive Officials
Congress
Federal Courts
Associations and Organizations
Industry Associations and Corporations
Organizations and Citizen Groups
Consultants, Think Tanks, and Institutes
Indian Gaming and the Ballot
Lobbying and Campaign Contributions
Referenda and Initiatives

Chapter 6 Political Issues and Policy Outcomes
Socioeconomic Impacts of Indian Gaming
Economic Impacts
Social Impacts
Developing Issues
Revenue Sharing
Tribal Treaty Rights
Federal Tribal Recognition
Tribal Land Acquisition and Off-Reservation Gaming

Chapter 7 Conclusion: The Future of Indian Gaming
The Future of Legalized Gambling
Tribal Economic Diversification
Law Reform
Tribal-State Compact Negotiations

Appendix A Researching Indian Gaming
Academic Institutes and Information Clearinghouses
Journals
Trade Publications
News and Current Events
Books
Associations and Organizations
Government Resources
Tribes

121
122
123
124
124
124
125
126
127
127
129
131
134
134
135

139
140
140
143
150
151
153
155
156

163
163
165
167
169

171
171
173
174
175
176
179
181
181



X CONTENTS

States
Federal

Statutes, Regulations, and Court Cases

Reports

Appendix B The Indian Gaming Regulatory Act of 1988
Public Law No. 100-497, 102 Stat. 2467 (October 17, 1998)
Codified at 25 U.S.C. §§2701-2721

§2101.
§2702.
§2703.
§2704.
§2705.
§2706.
§2707.
§2708.
§2709.
§2710.
§2711.
§2712.
§2713.
§2714.
§2715.
§2716.
§2717.
§2717a.

§2718.
§2719.
§2720.
§2721.

Appendix C

Findings

Declaration of policy

Definitions

National Indian Gaming Commission
Powers of Chairman

Powers of Commission

Commission staffing

Commission — access to information
Interim authority to regulate gaming

Tribal gaming ordinances

Management contracts

Review of existing ordinances and contracts
Civil penalties

Judicial review

Subpoena and deposition authority
Investigative powers

Commission funding

Availability of class II gaming activity fees to
carry out duties of the Commission
Authorization of appropriations

Gaming on lands acquired after October 17, 1988
Dissemination of information

Severability

Federal Regulations Related to Indian Gaming

Secretary of the Interior/Bureau of Indian Affairs
National Indian Gaming Commission

Appendix D

Alabama
Alaska
Arizona
California

Indian Gaming Regulatory Authorities
by State and Tribe

181
182
183
184

187

187
187
188
188
191
192
193
194
195
195
195
205
208
209
211
211
212
212

213
214
214
216
216

217
217
217

219
219
220
221
224



CONTENTS X1

Colorado 236
Connecticut 237
Florida 238
Idaho 239
Iowa 240
Kansas 241
Louisiana 242
Maine 243
Michigan 244
Minnesota 246
Mississippi 249
Montana 250
Nebraska 252
Nevada 253
New Mexico 254
New York 257
North Carolina 258
North Dakota 259
Oklahoma 260
Oregon 267
South Carolina 269
South Dakota 270
Texas 272
Washington 273
Wisconsin 278
Wyoming 281

Index 283






PREFACE AND
ACKNOWLEDGMENTS

Legalized gambling is prevalent in popular culture today. One can hardly
flip the television dial without seeing a show glamorizing Las Vegas, featuring
a high-stakes po ker toumament, or depicting tribal casinos. Indian gaming
seems to be in the news all the time, whether the story is about a state seek-
ing a cut of a tribe’s casino profits or a tribe’s attempts to acquire new trust
land to open a casino. Yet is surprisingy difficult to find accurate and com-
plete accounts of Indian gaming—how it came about, what it is, how it is reg-
ulated, and why it is so highly politicized.

The law and policy of Indian gaming are perhaps the most complicated and
politically frau ght of any area of tribal-state-federal relations today. Can alegal
practitioner negotiate the parameters of the law of Indian gaming without
delving into the politics that create the law and shape its application? Can a
policymaker effectively and fairly weigh policy options without comprehend-
ing the complex legal and regulatory environment of tribal gaming? And can
anyone fully understand Indian gaming without being aware of the signifi-
cance of tribal sovereignty as it relates to the law, politics, and policy of In-
dian gaming?

This book grew out of our own search for materials that straightforwardly
and fully explained the law and policy of Indian gaming. By assembling such
informationin a single text, we hope to provideareadilyacce s siblesource for
practitioners and policymakers, students and scholars, and anyone else inter-
ested in Indian gaming.

Our collaboration on Indian gaming issues began almost a decade ago. We
have found that our re s pective disciplines—law, andpolitical science and pub-
lic administration—perhaps uniquely positioned us to take an interdiscipli-
nary approach to researching what inheren tly is a field that crosses disciplines.
At the University of North Dakota, we founded the Institute for the Study of
Tribal Gaming Law and Policy to facilitatequality research and inform ed pub-
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Xiv PREFACE AND ACKNOWLEDGMENTS

lic disco urse on Indian gaming! We believe that accurate and complete in-
formation, along with a foundationa respect for tribal sovereignty, should
drive the law and policy of Indian gaming.

Thanks to our colleagues at the University of North Dakota School of Law
and the Department of Political Science and Public Administration for their
ongoing support. This book benefited from the research assistance of Melissa
Burkland and John Hoff and the administrative assistance of Kelly Jordet and
Karen Bowles. At Carolina Academic Press, thanks to Keith Sipe for his en-
thusiasm for this project, to Bob Conrow for guiding us through the publica-
tion process, and to everyone else at the Press, including Paul McFarland and
Tim Colton, for their help along the way. Thanks also to Meg Daniel, who
prepared the index. Any errors in this book are, of course, our own. We wel-
come comments and suggestions from interested readers.

Kathryn R.L. Rand
Steven Andrew Light

1. The Institute is a component of the University of North Dakota School of Law’s
Northern Plains Indian Law Center. See Institute for the Study of Tribal Gaming Law and
Policy, http://www.lawund.nodak.edu/npilc/gaming/index.php (last visited Septem ber 1,
2005).



