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INTRODUCTION

In re aling the Hamy Potter novels, | wasstru ck by the many paraldsbe-
tween Hogwats St ool of Wizardy and the typical Am eican law s ool.
The@ ating hatOthat assins stu dentsto the va fious Hogwats dorm i tories
be asa grong resemblamto the L.S.A.T The curric u lm for the budding
wizadsof tenlookslike our law sth ool curriculum.Asan Eviden eteah &,
| som eéimes imagine mys el fasa Hogwats Profe s siate a&hingthe o u 1sein
O Maigal Incantation®Ma ry st dentsen ter the co u Isein Evi den eehaping
it will te &h them to bewizadsin the courtroom, who can makeevi den e
disapea by intoning the correct magcal incantat on. GDbj ecti on, this doc-
ument is irrel evantandimmateiial hearsgyOChistaine®itGjust likewaving
a magic wath. The moe profound messa@ of Harry Potte;, of coursejsthat
thae isG lotmore © magic...than waing your wand andsaying a few fany
wordsQRowing Harry Pot ter and the Sorcerer’s Stone, p.133] Hogwats3u-
dentsgd into the most troulde wh en they usetheir magical powers without
sating out all of itscon s guencesLikewise agood bw yer doe s @makeev-
iden e aparor disappar withou sorting od the ulti m a £ impat¢ upon the
caseto be provenor defe add. For the good law yer, th ee are very few sur-
prises in themurtroom . Ne a ly every e dentiaty movehas benanicip aéd
and plannd.

Theaeisst Il another paral d be ween the neophyte wiz a dsof Hogwats
andthe student of Evidence. Often, the incantationspronounced by student
wizardsdon®work, simply becauseaheylack conbdencethat they will work.
Conbdenceis a crucialingredient for a sucessfukrial lawyer, too. The con-
Pdence, howevey comesfrom lots of patientpracice.

In offering this text asaOWzard€®Guide(it comeswith lots of oppartuni-
tiesfor pracice. The seond half of the book is aseiesof bcionaltrial tran-
scripts.Theyhave been fully Oesed Ohaving been usedasbnalexaminations
in a lawst ool Bviden @ @ urs e Thee areanswr guide€for eachtranscrip
in the Appendix, to take you to the objectionsthat canbe asseted. But one
of the unique valuesof our Vizad@GuideQs the referencesto the pracice
transcriptsn thetext itself. Follow the wandto the referaced transcriptex-
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Xiv INTRODUCTION

cerpts, andyou will seean exampleof how the rule being discussednight be
appliedin atrial sdting.

The Chapersin this Guide arebroken up sothat the applicalte provisions
of the Galifrnia BEviden e Code can be agn a atthe senetime thatthe co-
respnding rulesof the Fedeal Rulesof Evidence [FRE] arebeing covered in
thetypical law <h ool cagb@ k. It is asu m el that you have a cpy of theCat
ifornia Evidence Code [CEC]. Stat each chaper by realing the languag of
the patticular sectionsto befocusedon. There arelots of differencesbetween
the Federl Rulesandthe California Evidence Code. This guidesummarizes
mary of the differexcesin helpful charts. Thetranscriptsallillustrate the ap-
plicaiton of the G li brnia BEvidence de.But always ak yours# whethe the
ruling would come out the sameway in federal court.



WHAT Is “EVIDENCE”?

Focuson CEC140,190,250,
353,355,400and 401

1. Califrnia Bvi dence de (EC) 40 dfersa wsefu demition of @vi deneO
It includes:

(a) Ok stimayOwh i dh comesin the form of ans\wrsto the quesitonspo's @
to witnessewho appearin the courtroom;

(b) O witingsOdem ed in CEC 250 to inclu de ary meansof recarding upon
arny tangiblething any form of communicationor representation;

(c) On atrial o et sOsu ch asawe apn, ad ove, a bagy of maijuanaor a
drop of blood; and

(d) therthings presentd to the sense®such asthe physicalappearanceof
aperson.

The delition, howeer, only includesthose itens whidCGare d fered b prove
the exisenaor non-exisence of afad OWhat if sanething the ju rors can
plainly obseveis never formally @fferedQasevidence?Assume for example,
the defendant is chargd with aviolaton of Califrnia Penal Code ©261.5,
which provides:

Any person21yearsof ageor older who engagesn anact of unlaw-
ful sexualinteroo u rse with a minor who is under 16 ye asof age is
guilty of [a crime].

Thevictim testbesthat shewas15when sheengagd in an act of sexuain-
terourse with thedefmdant.In closng argume t, the pros € uor pointsto
the defendantsitting in the courtroom andarguesQrou canseeby looking at
him that the defendantis over 21. He hasgrey hair, is balding haswrinkles,
andlookslike heBat leastforty yeas old Ols the defendant®physicalappear
ane @videnceOWasit formaly @fferedOHow would you go about (ffer-
ingOit?

XV



XVi WHAT ISO®IDENCEO?

In People v. Collie, 110Cal.App.3d 104,167 Cal.Rpr. 720(1980),the de-
fendantwore dark glassewhen hetestbed. In cross-examinationf the de-
fendant,the pro s ecor asled why he wasweaing dark glassesthe defen-
dant respnded that his eyes were sensiive to light and that he had alw as
worn dark glassefor over twenty yeass, pursuantto adoctor@orders, except
when heslept. The prosectior then offered a photograph of the defendantin
which he was mtwe ang darkdassesndé¢icited &stimay from one of the
defendant®witnessethat hetold her he wore dark glassedecausehe liked
than Oand neer men ti on ed ary eye poblems In closng argiment, the po s
ecutor arguedto the jury asfollows:

When you talk b som eone as ldlk © you now, if | was weaing dark
glaseswvould you won der what nmy eyeswee doing, would you won-

der whee | waslooking would you wonder what | wastrying to

hide2When | wascross-amining Mr. Co lie | wasthinking the same
thingWhy? Bcause | ouldrdsee hs eys.S | wasoon cem e ato ut

whatkind of areaction thisjury is going to have to somenewhose
credibility theyareasled to judge,whentheycar®even seewhathe
| ooks like sitting on the stand answeing que sitons, thinking alo ut

ansversto questions.

Thecourt conduded that the defendantSuseof dark glassewasreevant ev-

i den eto assgsshis cradibility, and the argument wasnot improper. Would
the court®ruling bethe sameif the defendanthad never been asked why he
waswearingdark glassed® it improper for counselto instruct awitnessot
to wear dark glasse?What if the law yer suggestsa wi tnessge a shaveor a
haircut, or dressn aparticular way to make abetter impressio on the jury?
2. If Gvi den eCGardbe broudht into the curtroom, the jury can be taken
outsice the courtroom to viewit. A Ojuy viewQs someimesusedto enakle

thejury to obseve acrimesene, wherethe physicalenvironmentis anissue.
In People v. O.]. Simpson, the jury wastaken on aOjuy viewQo walk through

the various rooms of Smpso@hame. It waslater daimel that defenseat-

torn ey bhnry Cochranrem oved \a riousph o osof grfriends fiom thewal s,
and rep | acad them with Norman Rodk wal painti n gs ,i n duding the famous
painting of ayoungblack girl being esorted to a desgreated scool by fed-

eral mashalslsthis ary differert than dressingup the defendant in acoat

andtie when he®broughtto court?

3. If @vi den &0 n du desthings @re s endd to the sese should pers msbe

induda on jurieswho lak the senses to perceive the evidence? Calibmia

Code of Civil Procedu re 198, defining the com petency of jurors, provides
thato pesa hall be aem ed incom petent olely becawse ofthe bss of sight



WHAT ISOEVIDENCEO?  xvii

or hearingin any degree or other disalbilit y which substantidl impairsor in-
terfeleswith the persan®@mobilityO

4. What is the differen e bet ween @vi den ceCand Opoof? CEC 190 denes
(proof GasQhe establishmenby evidenceof arequisite degee of blief con-
cemning afact OThe @ementof acrime or acauseof acion arefacts which
must be proved to the jury; the @videnceOis merely the means by which the
fats ae poval . But san dimes eiden ce camot everbe @ mited wntil a fac-
tual prerequisieis edablishel. For ekamplea confe ssimis not admissible
unlessit is shown to be OwvluntaryOThe factual prerequisite is caled a (ore-
liminary fact OCEC400.1f the admissibilityof evidencedependsupon a pre-
liminaw fad, the evi den eeis Prat (prof ferel OCEC401. O ny after the pre-
liminary fact is @roverQin somecaseso the judge,andin other caseso the
jury, will the proffered evidencethenbeadmissible.

5. An @bjectionOmust be made to exclude inadmissibleevidence. The Calk
fornia Bviden @ @de Sedbnsrd aing o objecionsarsummariedn Chap
ter 32,infra. If an appopri a ol ecti onis nd mace , it is ordinarnyOwaid O
andthe admissionof the evidencecannotbechalenged on appeal. FRE103,
CEC353.An appropriate objection must be Qimely madeGandit muststae
specibclegal grounds. A Gnotion to strikeGwill sufieeif there wasno oppor-
tunity to obj ectin advan@. CEC353.A @notion in limineOcan be usedto
raisean objection well in advance,outsidethe presencef thejury.

6. If anobjection to aquestionis sustainedthe witnesswill not be pemitted
to answerthequ e stion Howe\er, co u n s kcannotargue on gpeal thathe er-
ron eous sugaining of the oy ection wasreversitle eror with ou showing it
wasprejudicial. Therecuired shaving of prejudice often requiresanffer of
proof Qin wh i ch the trialjud ge & inform el of thesibstane, p u poe and rel-
evanceof the anticipated ansver. FRE103(a)(2);CEC354.

7. Frequently, eMdence will be admitted to prove a patticular fact, or against
a paticular paty, butwill notbe@ missilefa a diferentpurpose oaginst
adifferentparty. Un derthesecircumstancethe jury mustbeinstru ded as
to theresticted or limited usethey areto makeof the evidence. Thisis callal
aQimiting instruction OFRE105,CEC355.






