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Introduction to the 
Second Edition

I publ i s h ed the first ed i ti on of Mental Di s a bi l i ty Law: Cases and Ma teri a l s in the spri n g
of 1 9 9 9 , a gen era ti on ago by casebook standard s . Si n ce that ti m e , the ex p l o s i on of c a s e
l aw and legi s l a ti on that I sought to doc u m ent in that vo lume has con ti nu ed unabated .
Un i ted States Su preme Co u rt dec i s i ons have re s tru ctu red the law as it app l i e s , i n ter alia,
to the rel a ti onship bet ween the Am ericans with Di s a bi l i ties Act (ADA) and insti tuti on a l-
i zed pers ons with mental disabi l i ties (see Olmstead v. L . C . , p. 659) and with qu e s ti ons in-
vo lving access to the co u rts (see Ten n e s see v. La n e, p. 6 8 0 ) , to pers ons ch a r ged under Sex-
u a lly Vi o l ent Pred a tor Acts (SVPA) (se e , e . g . , Kansas v. Cra n e , p. 2 5 2 ) , to pers on s
i n com petent to stand trial who wish to resist the impo s i ti on of a n ti p s ych o tic med i c a ti on
(see Sell v. Un i ted St a te s , p. 4 9 1 ) , and to the rel a ti onship bet ween mental disabi l i ty and the
death pen a l ty (see Atkins v. Vi rgi n i a, p. 1 0 7 1 ). Ot h er co u rts have con ti nu ed to fin e - tu n e
the law of i nvo lu n t a ry civil com m i tm en t , of i n s ti tuti onal ri ghts (espec i a lly the ri ght to
refuse tre a tm ent in civi l c a s e s ) , of com mu n i ty care , and of a ll aspects of the criminal tri a l
proce s s . S t a te legi s l a tu res have en acted— not wi t h o ut con trovers y—n ew sorts of o utp a-
ti ent com m i tm ent laws (now mostly known as AOT (“a s s i s ted outp a ti ent tre a tm en t” )
act s ) , and state ju d i c i a ries have ex p a n ded—a ga i n , not wi t h o ut con trovers y—the role of
“m ental health co u rt s ,” a very spec i fic sort of “probl em - s o lving co u rt” (drug co u rts and
dom e s tic vi o l en ce co u rts are its foreru n n ers ) . An d , as in so many other areas of the law,
l i ti ga tors and advoc a tes have beg u n—perhaps som ewhat tard i ly —to look at qu e s ti ons of
i n tern a ti onal human ri ghts law in a mental disabi l i ty law con tex t . The bulk of n ewly - re-
ported mental disabi l i ty law liti ga ti on has come in three are a s —S V PA cases, A DA cases,
and criminal procedu re cases—but vi rtu a lly every area covered in the first ed i ti on of t h i s
Ca s ebook has seen unpreceden ted growth in the past five ye a rs .

New York Law Sch oo l , wh ere I te ach , has sign i fic a n t ly and dra m a ti c a lly ex p a n ded its
m ental disabi l i ty law co u rse of feri n gs to re s pond to these ch a n ge s . We have cre a ted a dis-
t a n ce learning mental disabi l i ty law progra m , a n d , t h ro u gh that progra m , a re of feri n g
on-line vers i ons of our basic mental disabi l i ty law co u rses and a co u rse in A DA law, a n d
a re curren t ly devel oping an intern a ti onal human ri gh t s / m ental disabi l i ty law co u rse (and
I wi ll be one of s everal co - ed i tors of a casebook in that area that wi ll be publ i s h ed by
Ca rolina Ac ademic Press in 2006), as well as one in Law yering Sk i lls in the Repre s en t a-
ti on of Pers ons with Mental Di s a bi l i ti e s . We are also devel oping new co u rses in other
a reas of m ental disabi l i ty law (e.g. , Com petency and the Civil Law: Gu a rd i a n s h i p, Wi ll s ,
Trusts and Estate s ; Mental Ill n e s s , D a n gero u s n e s s , the Po l i ce Power and Risk As s e s s-
m en t ; Forensic Reports and the Role of Ex pert s ; Mental Health Is sues in Jail and Pri s on s ;
Sex Offen ders ) , a ll of wh i ch wi ll even tu a lly be part of a new Ma s ters program in men t a l



xxiv INTRODUCTION

d i s a bi l i ty law studies that we hope to launch in the 2006–07 sch ool ye a r. In short , this is
a vi brant and growing area of the law and of ac ademic interest and import a n ce .

Of course, when there is so much that needs to be added to a casebook, there must
be some cuts as well. Although I have always found the two decisions by the Fourth Cir-
cuit in United States v. Charters (829 F.2d 479, 493 (4th Cir. 1987), vacated 863 F.2d 302,
306 (4th Cir. 1988) (en banc), cert. denied, 494 U.S. 1016 (1990)), to be wonderful
“teaching cases,” the Supreme Court’s decision in Sell requires a change of focus in that
area of the law. Other changes reflect consumer interest (or lack of interest); my infor-
mal poll of professors who have adopted this Casebook reveals that none teaches the
material on family law, wills, and contracts, and I have thus — with some regrets — de-
cided to cut that section as well. I hope that these decisions were good ones on my part,
and I expect I will find that out over the next several years.

In addition to those that I thanked in my introduction to the first edition, I have
many others to thank this time around. My student assistants — many of whom have
helped me prepare some of the more recent law review articles that are excerpted here,
and all of whom have helped me with the pocket parts to my Treatise, Mental Dis-
ability Law: Civil and Criminal(2d ed. 1998–2002), which I draw on for many of
the ideas that I incorporate here — have been of invaluable help: those who have gradu-
ated (Jenna Anderson, Jeannie Bliss, Marissa Costales and Betsy Fiedler), and those
who are still students at NYLS (Jackie Halpern, Ryan Hild, Nikki Hirsch, Zev Holzman,
Danielle Horowitz, Diana Moss and Naomi Schneidmill), I thank you all. Christopher
Porter, my faculty assistant, has been of phenomenal help over the past several years,
and I can’t adequately express my gratitude for what he has done. In addition to the col-
leagues that I named in the first edition, I also want to thank Pam Cohen, Henry Dlu-
gacz, Steve Ellmann, Rick Friedman, Eric Rosenthal, Richard Sherwin, Eva Szeli, and
Karen Owen Talley for their help and encouragement and inspiration. Finally, I wish to
thank NYLS Dean Rick Matasar for the faith he has shown in me and his on-going sup-
port. These words are not enough to reflect my appreciation.

Trenton, NJ
March 28, 2005


