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Foreword

Real Ethics for Real Lawyers is designed to teach professional responsibility by solving
practical problems.! This approach is informed by my experience as a litigation partner
in a major law firm, and my experience advising real law firms and lawyers about actual
ethical dilemmas.

Too often “legal ethics” are taught in a vacuum, as if they were somehow technical
subjects that stand apart from the moral values that you grew up with. This is danger-
ous. “Legal ethics” are, in the end, about fundamental responsibility. This book deliber-
ately links issues of “legal ethics” directly to such fundamental values, i.e. “real ethics”.
But the book does not overlook the economics of the profession, nor those topics of
particular concern to new lawyers, such as how to start a law practice, bar admissions,
bar discipline and malpractice liability.

There is a big em phasis here on preparing problems for oral argument, just as real
lawyers would, and on solving difficult dilemmas by asking questions and debating
options, again, just like real lawyers. Long experience in teaching professional re-
sponsibility in four law sch ools has taught me that class deb ate is the best way to learn
the rules, and, more importantly, prepares you for what awaits in practice. It is also
m ore fun.

This book can be used as a free-standing professional responsibility course, but can
also be paired with my short book, Lawyers and Fundamental Moral Responsibility
(Lexis Nexis, Anderson, Cincinnati, 1995) (Hereafter “Fundamental Moral Responsibil -
ity”). The two books together can be covered in a three-hour course. Real Ethics for Real
Lawyers teaches the relevant rules and legal doctrines. Fundamental Moral Responsibility
addresses practical problems from the perspective of ethical philosophy, and provides a
philosophical “tool box” for resolving moral dilemmas. Taken together, the books pro-
vide the new lawyer with both a legal and an ethical framework for resolving the real
problems of practice.

This book can also be paired with other special perspectives. For example, it could
be combined with a new book by my distinguished colleague and friend, R. Michael
Cassidy, Prosecutorial Ethics (Thompson/West, St. Paul, 2005). There are many other
possibilities.

1. For aleading philosophical basis of this approach, see John M. Rist, Real Ethics: Reconsidering
the Foundations of Morality (Cambridge, 2002). “The major issues in moral philosophy, as Plato re-
alized, are comparatively simple and cannot be fudged.” Id., p. 8. This book also lends itself to an-
other approach that derives from early Jesuit philosophy, and has been ably advocated by a most val-
ued friend and colleague, Paul R. Tremblay. This is casuistry, “a form of ethical reasoning that
involves the close analysis of particular cases, seeking ethical guidance in an inductive manner,
rather than deductively through the application of theory.” See Paul R. Tremblay, “Shared Norms,
Bad Lawyers, and the Virtues of Casuistry,” 36 University of San Francisco L. Rev. 659, 661 (2002).

XXV



XXVi FOREWORD

Unlike many other texts, this book does include selected professional rules, including
an appendix containing the Massachusetts Rules of Professional Conduct. Obviously,
these rules change, and may have to be updated, but the convenience for students of an
integrated book is very great. Occasional supplements, such as the latest ABA rule pam-
phlet, are easy to provide.

As with almost every teacher in this field, I am deeply indebted to my special friend
and colleague, Andrew L. Kaufman. His original edition of Problems in Professional Re -
sponsibility (Boston, 1976) essentially invented this genre. I have borrowed many ideas
from that great classic, and its subsequent editions, including the excellent new edition
prepared with another most valued friend and colleague, David B. Wilkins.

Andrew Kaufman’s example as a teacher, a scholar, a true friend, and a lawyer ded i-
cated to the standards of his bel oved profession, has been an inspiration to me for
more than thirty years. His admirers are legion, and his influence for the good has
been profound.

Another special friend has been my colleague Judith A. McMorrow, co-author with
me of the Federal Law of Attorney Conduct (Lexis Nexis, San Francisco, 2001). She
teaches responsibility, honesty and loyalty by example. Such teachers and friends are
priceless, and I owe more to my colleagues at both Boston College and Harvard than I
can ever say. It has been a great privilege to know them, and to learn from their wisdom
and idealism.

Essential to this book has been the enthusiasm and invaluable insights of my Boston
College research assistants, James-Ryan Fagan 06, Kristen A. Johnson ’06, James E.
Kruzer ’07, and Michael E. Pastore 07, and the generous support of my Dean, John H.
Garvey, and my good friend Charles D. Ferris ’61. I would also like to specially thank
Patricia Tarabelsi, Editorial Assistant to the Monan Professor, for her tireless efforts in
preparing these materials. Her intelligence and hard work are evident on every page.



Acknowledgments

Page
21

32 ft.

36 ft.

50

82

94

98

100

167

213

Andrew L. Kaufman, “Who Should Make the Rules Governing Conduct of
Lawyers in Federal Matters,” originally published in 75 Tul. L. Rev. 149-164
(2000). Reprinted with permission of the Tulane Law Review Association and
Andrew L. Kaufman.

American Bar Association, Model Rules of Professional Conduct (2004). Selected
rules. Reprinted with permission of the American Bar Association. Copies of
ABA Model Rules of Professional Conduct, 2004 are available from Service Center,
American Bar Association, 750 North Clark Street, Chicago, IL, 60610, 1-800-
285-2221.

American Bar Association, Model Code of Professional Responsibility (1983). Se-
lected sections. Reprinted with permission of the American Bar Association.
Copies of ABA Model Code of Professional Responsibility are available from Ser-
vice Center, American Bar Association, 321 North Clark Street, Chicago, IL
60610, 1-800-285-2221.

Coquillette, Daniel R. and McMorrow, Judith P, “Toward an Ecclesiastical Pro-

fessional Ethic: Lessons from the Legal Profession,” Church Ethics and Its Organi -
zational Context: Learning From the Sex Abuse Scandal in the Catholic Church,

edited by Jean Bartunek, Mary Ann Hinsdale and James F. Keenan (Rowman &

Littlefield Publishers, Inc., 2005). Reprinted with permission.

Frank, John P, “The Legal Ethics of Louis D. Brandeis,” 17 Stanford L. Rev. 683
(1965). Reprinted with permission of the Stanford Law Review.

Berenson, Alex, “A Caldron of Ethics and Asbestos,” NewYork Times, March 12,
2003, p. c.1. © 2003 by the New York Times Co. Reprinted with permission.
Photograph of Joseph E. Rice, © Douglas Levere Photo. Reproduced with per-
mission.

Donovan, Karen, “When Big Law Firms Trip Over Their Own Clients,” NewYork
Times, October 3, 2004, p. 5. © 2004 by the New York Times Co. Reprinted with
permission.

Association of the Bar of the City of New York, Formal Opinion No. 2003-03.
Reprinted with permission of the Committee on Professional and Judicial Ethics
of the Association of the Bar of the City of New York.

Gibeaut, John, “Telling Secrets,” 90 ABA Journal 39 (Nov. 2004). Reprinted with
permission.

Nelson, Bryce, “Ethical Dilemma: Should Lawyers Turn in Clients?” Copyright
Los Angeles Times, July 2, 1974, p. 1, col. 1. Reprinted with permission.

xxvil



XXViil
Page

258

285

295

314

332

338
397

404

406

438

439

453

457

462

ACKNOWLEDGMENTS

American Law Institute, Restatement of the Law Third, The Law Governing
Lawyers, §98. Copyright 2000 by the American Law Institute. Reprinted with
permission. All rights reserved.

Freedman, Monroe, “The Professional Responsibility of the Criminal Defense
Lawyer: The Three Hardest Questions,” 64 Mich. L. Rev. 1469 (1966). Reprinted
with permission of the author and the publisher. [Professor Freedman has con-
siderably expanded and updated his views in Monroe Freedman & Abbe Smith,
Understanding Lawyers’ Ethics (3rd ed., 2004) (Matthew Bender).]

Frankel, Marvin, “The Search for Truth: An Umpireal View;” 123 U. Pa. L. Rev.
1031 (1975). Reprinted with permission of the University of Pennsylvania Law
Review and the Williams S. Hein & Company, Inc.

Rubin, Alvin, “A Causerie on Lawyer’s Ethics in Negotiation,” 35 La. L. Rev. 577
(1975). Reprinted with permission of the Louisiana Law Review.

Maine Board of Overseers of the Bar Ethics Opinion 146 (December 9, 1994).
Reprinted with permission. Maine Bar Ethics Opinion 9146 has been overruled
and withdrawn, and replaced by Opinion 9172, issued March 7, 2000.

District of Columbia Opinion 323 (2004). Reprinted with permission.

Sommer, A.A., “The Emerging Responsibilities of the Securities Lawyer,” 1974-
75, Fed Sec. L. Rep. 979, 631. © 1974-1975, CCH INCORPORATED. All Rights
Reserved. Reprinted with permission from (FEDERAL SECURITY LAW RE-
PORTER).

Diemer, Mary S., “SEC Continues Considering ‘Noisy Withdrawal’ Rule,” 28 Lit -
igation News, Vol. 28, No. 6, September 2003. Reprinted by Permission.

Simon, William H., “The Kaye Scholar Affair: The Lawyer’s Duty of Candor and
the Bar’s Temptations of Evasion and Apology,” Law and Social Inquiry (1998)
pp. 243-282. Reprinted with permission of the author and the University of
Chicago Press.

Judson, George, “Hostility to Whistle-Blowers Is Cited in A-Plant Problems,”
New York Times (August 8, 1996), Metropolitan Desk, Section B., p. 7. © 1996
by the New York Times Co. Reprinted with permission.

Zacharias, Fred, “Lawyers as Gatekeepers,” 41 San Diego L. Rev. 1387. Copyright
2004 San Diego Law Review. Reprinted with permission of the author and the
San Diego Law Review.

Federal Bar Association, Professional Ethics Committee, Opinion 73-1 “The
Government Client and Confidentiality,” 32 Fed. B.J. 71 (1973). Reprinted with
permission.

Stone, Alan A., “The Myth of Advocacy,” Hospital & Community Psychiatry, Dec.
1979; 12: 819-822. Reprinted with permission from Hospital and Community
Psychiatry, Copyright 1979. American Psychiatric Association.

Committee on Professional Judicial Ethics, Association of the Bar of the City of
New York, Opinion No. 80-23. Reprinted with permission of the Committee on
Professional and Judicial Ethics of the Association of the Bar of the City of New
York.



Page
467

470

581

583

585

586

731

735

737

741

ACKNOWLEDGMENTS XXix

Van Natta, Don, Jr., “Agents’ Talk with Ex-Intern Provokes Angry Exchanges,”
New York Times, January 24, 1998, p. A10. © 1998 by the New York Times Co.
Reprinted with permission.

Boynton, Paul D., “Talking to Manager in Bias Suit Not Unethical,” 29 Massa -
chusetts Lawyer’s Weekly, 1, 31 (December 18, 2000). Reprinted with permission.

Rattigan, David, “Would you know this man if you saw him?” Massachusetts Bar
Association Lawyers Journal, p. B1, B9 (October, 1999). Reprinted with permis-
sion.

James E. Morgan, “Internet Advertising Raises Ethical Concerns,” Litigation
News, Vol. 26, No. 6, September, 2001. Reprinted with permission of the author
and the American Bar Association.

Notice, “How to Start and Run a Successful Solo or Small-Firm Practice,” MBA-
MCLE (May, 2004), p. 1. Reprinted with permission.

Lawrence J. Fox, “Dan’s World: A Free Enterprise Dream; An Ethics Nightmare,”
The Business Lawyer, Vol. 55, No. 4, August 2000. Reprinted with permission.

Massachusetts Board of Overseers, “How to File a Complaint,” published on
http://www.mass.gov/obcbbo/complaint.htm(sitevisited Feb. 1, 2005). Reprinted
with permission.

Massachusetts Client Security Board Announcement (2004). Reprinted by per-
mission of The Massachusetts Clients” Security Board of the Supreme Judicial
Court.

ABA Committee on Evaluation of Disciplinary Enforcement, “Problem 31 - Re-
luctance on the Part of Lawyers and Judges to Report Instances of Professional
Misconduct,” published in Problems and Recommendations in Disciplinary En-
forcement (“The Clark Report”), 1970. Reprinted with permission.

American Bar Association Formal Opinion 03-431 (August, 2003). Reprinted by
permission of the American Bar Association. Copies of ABA Ethics Opinions are
available from Service Center, American Bar Association, 321 North Clark
Street, Chicago, IL 60610, 1-800-285-2221.






