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Thegovemmentof the United Statesvas... asat of unconsciouscopy of
the Newtonian theory of the universe... Every sun, every pland, evey free
body in the spacesof the heawens, the world itsdf, is kept in its placeand
ranalto its @urse ly the atraci on of bodies that swing with equalorder and
precisiom atout it, them s &esgoven el by the rice pose and lalance of forces
which give the wholesystem of the universeits symmery and perfed adjust
ment.

NP rofesso Woodrow Wilson

The acual art of governingunder our Const tution does not and cannd
conform to judicial demnitions of the power of ary of its branchesasedon
isolagd claugs or evensingle Articestorn from cantext. While the Const
tuti on diffuses power the better to secueliberty, it alsocontam plagsthat
pradice wi ll integrate the dispes & powers into awork a lle government. It
en j ans upon its bra n tes sgparaénesshut interdepen dn ce ,a ton omy but
reciprocity.

NJustice Robert Jadksm
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Preface

Athou@Woodrow Wilsan (in his profe s skl incain a ti ;) may have been
the PrstAm eican to detect the re semblamof our con s ti titi onal sys emto
Newtonian physics,he certainly wasnot the last! | have borrowed his phrase
ralanceof forcefor the title of this book, becausét caguresthe primary
staey thattheframes d our Constittionemplo/ed ashey invented a new
strudu reof govenmaent. It is easyN but erroneou§ to re @ Wils 0@ de-
scrifi on (and Newton@sys emfromwhid it isdravn) asaubmatc and df-
correding, amachine never in need of repair.2 Newton himselfstressedhat
the balanesheidentibed were temporary and contingent, always vulnerade
to the stray comet wancering in from degp spae3 Smilarly, Wilson stressd
the need to understand the Consituti on@ balance of forcesas the evo hing
product of our behavior andour history, and not the resultof same mecha
nistic, ineluctale process:

[G]ovremmant is not a machine,but a living thing.... It is ac
ountale to Damin, not to Newton. It is mod i Pedby its erviron-
ment, neessitad by itstasks,shagdto its functi ons by the shee
pre s sug of life.... Fortunatly, the ddinitions and prescirpti ons of
our consttutional law... arsufbcienylbroad and dasit to allow
for the play of life and circumstance.. [T]he menwho framedthe
fedeml Constitution ... have given usathoroughly workablemodd.
If it hadin fact been amachine govemedby mechanicaly automatic
balance#, would have had ndiistory; but it wasnat, and its hstory
hasbeenri ch with the inf3u en esand pers onaliies of the menwho
hase condu ded itand made ita livingrealiy. The gwem m et of the
Unitad States has had a vital and normal organic growth and has

1. Count me amongthem. Harold H. Bruff, The FeceralistPapers: TheFramesCon-
stuctanOrrely, 16 Harv. 1 L. & Pub. PolO (1993).

2. |. Bemard Cohen,Sciene andthe Founding Fathesch. 5 & 308913(1995).

3. BmesGleik, IsaadNewton 136D037(2003).
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Xiv PRERCE

proved itself eminently adaped to expresshe changng temper and
purposef the American people from ageto aget

Wils @ andysisimpliesthe central challeng that our Consituti on has
facad and (sofar) surmouned. Confronted by humanfrailties, how canary
constitution endure?Thedifbculty, of course,is to give the documentlife by
ensuringthatit doesnot stateempty promisesthat an operating govemment
candisrecard atwill. Thesurvival of the American Constitution for over two
centuriesis wonderful in the eighteenth century sanseof the termN genera-
tive of asensef wonder. Thearchaiccalencesof its text provide few cluesto
its durahility. Today, the documentis sointerwoven with our history andour
cultue hatwe camo lon gers@ araé cage andd fectin our rdationshipwith
it. Hasthe Constitution made uswhatweare,or have we made it whatit is?

Thesempon dera Hesof ten le nearthe sirface n thisbook,which anayzes
the law that governsthe stru dure of the federalgoven ment.Our sysem of
separatd andbalan&d powersis solinked to our politicsthatit is often dif-
pcultto tell wh e politcsendsand law begns.Indeal, oneof my pimalry
tasksis to sketch the boundary between them. Henceabook aboutlaw must
often discusghe pracical operationsof the govemmentthat is ruled by this
body of law.

Theframesof our Consftution quiteconsciougtre aéd a unique new
studure of governmenté One of its distinguishingfe atires wasthe forma
tion of sepaate branchef govemment having distinctfunctions. Thisidea
wasalo ut acantury old in 1787.The Am @ican innova tian wasto canbine
separatiorof powerswith checksandbalanceshat were designedo stalilize
the entire edifiee” (The other Am eican con tribution, federalism jinteracts
with the sysem of sepaated andchecked powers. It hasavastliterature d its
own andwill play only aminor rolehere.)

Theframeaswere acutely avarethat prevous republicshadled shat, un-
happy lives.(Modern Americanscanadd many more examplego their list.)

4. Constitutional Govemmentin the United Staes56D57(1908).

5. For someruminationson this topic, seeMichael Kammen, A Machine ThatWould
Go Of Itsdf, The Constitution in AmericanCulture (1986).

6. Somegood introductory treatmentsf separatiorof powesare:LouisFishe, Con-
s ti wti onal @n (i ds Béwean Con gessand the Presient (4thed. 1997)Wi lliam B Gwyn,
The Meaningof the Separaion of Powes(1965);M.J.C. Vile, Constitutionalismandthe
Sparaton of Powers (1967) Art hur T. Vanaihilt, The Doctrine of the Spaia ti an of Pow-
ersandlts Presat-Day Sgnibcane (1953).

7. Gadon S.Wood, The Creatim of the Am gican Reublic,177®17871960); e
al®o Forum, TheCreationof the AmericanRepublic 44 William & Mary Q. 550(1987).



PRERCE XV

Hence the frames could only hope that their ex parim et sdisfie Mon-
tesqia® maim that anat onGlavs must match the irit of its peple b en-
dure8 BEvidently that hasbeen the casefor we have altered the original struc-
ture only in detail. Yet the paucity of formal con sti titional amendments
aftcting the internal organizatio of the federal govern m et is misleading
for two centuriesof life and controversyhave added arich glossto our spae
constitutional text.

This ok focuseson the onsitutional strudure d the £deralgorenment
in the formation and execution of domesticpolicy. Conducting foreign pol-
icy and wagng war raie con sti ttional issiesthat are fundamentaly differ-
ent from thoseof the domestc sphee, dueto theimperativesof effedive na
ti onal adi on and the pre s @ e of the Pre si ént®indepen dent consi tutional
powersin those realmsMoreover, these @ ten al Gadtivi tiesof our govern-
m ent are compaa ively free of legd constaints\ althoulyno one should
think thattheyare a ti relyunguided ty law.? | al®© @n bne my aralyss maosty
to alministatian of c Ml not criminal law. Sepamlti an of powers analysis
shouldbe re s pn sieto its context, asthe unique bodiesof | av con ceming
warandforeign policy demonstate. Criminal law involvesits own setof spe-
cibcoonstitutional provisions,including the protedions of individual rights
setforth in the Bill of Rights. Itsrelation to sepaation of powerslaw, now of
heighenedinterestin the wakeof terrarist attacks on the United Stags,isin
Bux and merits its own extended treatment,which is now occurring in many
places.| touch on it here, asit relatesto my main themes.

Fedeal consituti onal and administative law canno longer be pract ced
by lawyers or understood by citizens without a graspof sepaation of powers
principlesThe Supreme Court decidd a saiesof landmak sepaition of
powers ceses in the last three dec aes of the twentieth century. Notwith-
starding the Court@activityN or perhaps becauseof itN debaesill sur-
rounds many fundamental quesitons.Athoudn thereare clear answes to

8. Thisprinciple wassoimportant to Montesquieuhat it accountsfor thetitle of his
maserpiece, The Spirit of the Laws (1748). The standardmodem translationis edited by
AnneM. Cohle, BasiaC. Miller, and Harold S. Stne (1989). Montesquieuthoughtthe
GpiritOof the laws wast mixture of intentional humandesignsand of the deep circum-
stancesvhich condition all the rulesof a socigyQludith Shklar Montesquieus9 (1987).

9. The classiadiscussia of the law of foreign affairsis LouisHenkin, Foreign Affairs
andthe United State<Constitution (2d ed. 1996).Seal H. HfersonPowel, The Prest
dent®Aut h aity over Fore gn Affai s 0@). For therdatian of lav to war s @ Louis Fsher
Presidcntial War Power (1995); ohn Hart Ely, War and Respnsibility (1993).For consti-
tuti onal hisbry, s @AbrahamSd aar, War, Fore gn Affairs,and Con stiuti onal Powers: The
Origins(1976).
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sarequestias,mudc room remainsfor iri ted catroversy asality mare
thantwo centuriesold continuesto debneitsdf. Today, lawyersinhabiting all
threebran ¢es of the fedeal govemment (and in the priva te sector aswel)
encounter thesdssiesregulaty. Also, becausestak governmentsincorporate
sepaatin of powerspinciplesstagéconsituti onal law of tenborrows con-
ceps from fedeml doctrine 10

Our federal o re a u cacy has gwen © large ,and affets ® mary aspets d
our daily life, that lawyers commonly refer to it asthe Gdministrative stated
Yet no su ch term o ursanywh ge in the Canstiution, whid discussethe
threebrandesof govenment in somedetail but sa littl e to fore s hdow
today@thicket of fedeml agencies.Indeed, the term Gdministrative staeOhas
vaguly Soi & overtonesof a consolidat, renote,and arlitrary goremment
rath ethan a consitutiional danocrecy Su ch a notion would not, h onever,
ac uraely descirbeour govemment,whidisboun ddby law on every side
andlinked to the elected ofbcialsn whom wereposetemporary trust.

In over twenty yearsof teaching andwriting about the separatiorof pow-
ers, | have found that the subjet is amystery to mary personswho areoth-
enwiseshisticat] about Am eican government.Too many of usretain a
wooden conception, drawn from the numbing civicscourseof our youth, of
threegrand bran ¢es exercising wholly different powess . To others, sep aa-
ti on of powersseensa set bab saci onsthat, h onever deatto our bewi gged
forbeas, have lost their rd eva n @to modem Ameicanlife .| hopeto show
that nethe of thesecaricatuesisaacurate and that s aat on of powers
ideasareboth intrinsicto our libertiesand central to the operative nature of
our govemment.

The brst part of this book introducesthe reader to three pevasivethemes:
the constitutional history of our sysem, the structure and nature of the fed-
eral government,and the aailake modes of legd analysisof sepamati n of
powersisaies.Part Two introducesthe central role of the courtsin maintairn-
ing the rule of law by forcing the exec uive to obey stautory limits on its
power. | thenexaminerelated issuesoncerning whethe OinheentQexecutive
power ists h ow stautes both constrain and em power the executive, and
how Presiénts engagin lawmakingof ther own. Part Threetu msto con-
trols on the o u tts that Bow from congre ssimaldemition of ther jurisdie
tion, presidntial séecti on of thér jud ge sand tral i ti onal dactrinesthat urge
the courts to exercisesdf-restaint.

10. Harold H. Bruff, Sgaration of PowesUnderthe TexasConstituion, 68 Tex. L. Rev
1337(1990).
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Having outlined the core relationshipsof thethree branches| carvasshe
mattersof detail that furnish our sysem much of its richnessPart Four con-
siders the two mostimportant cheks and balancesthe Presicgnt®veto and
Conge s®power of the purs e .Thesedev cescre aga stabilizing mutual de-
pen dency let ween the twbranchesPart Five x p | aes he adon omy of each
of the branchesCon gessholds sub staridl power to control its own mem-
beship Offcers of al threebra n tiesposess important but limited immu-
nitiesfrom ciil damagsfor their actons.Part 9x movesto the déic aé trale-
offs between autonomy and acoountability of governmentofbcers. | examine
how Con ges exrcises he dtim a einpe &h m et power oser mem bersof the
other two brancheshow information aboutgovemment activitiespromotes
acountability, and how doctrinessuchasexective privilege shieldsame ac-
tivitiesfrom our scutiny.

Part Seven reviewstherole of the e ected brandesin overs @ng the bu-
reaucacy The Pre sidt gppointsand rem ovesthose whoeyec ue he law, but
Con gess sam dimesre sticts pre sidntial powersof removd to form anin-
dependent agency. Both branchesngagén vigorousoversightof policy for-
matia in the hureaucay asthey om pete b @n trol the@ministatve sate.
The con duding part begins by examining the role of con s ti titi onal amen &
m ents in altering the original desig. Athoudp few changs haveoxcuired,
the potential for amendmentlwasloomsin the background. Again, funda
m ental quesitonsabound:for examplewho should decidcewhethe a pro-
posedamendmenthasachieved ratibcation?

| finish by revi ening the stateof the Union asit hasevo hved. | advac at
no large hangsin the Consitution, and on ly margnal changsin thelegal
doctrines hat goss it It isimportant to diginguish transiory probl enswth
our government,which canbecorrected by legslatim or by chanegsin our
pradices from themore enduring prod enswe fae . Thelatter, in my judg
ment,h asemore to do with the con tent of our chamaer than that of our
Consftution.






