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Preface

This book is de s i gn ed to demys tify the com p l ex and mu l ti f aceted
l aw of s ec u red tra n s acti ons in Lo u i s i a n a . One can easily get lost in
the myri ad of details of a ny one aspect of this law. This book is in-
ten ded to serve as a map. The histori c a lly com p l ex law of s ec u ri ty
devi ces has been furt h er com p l i c a ted by Lo u i s i a n a’s adopti on of Ar-
ti cle 9 of the Un i form Com m ercial Code (including the most recen t
revi s i on in 2001), rep l ete with non - u n i form mod i f i c a ti ons to fit
Lo u i s i a n a’s unique legal and com m ercial envi ron m en t . E s pec i a lly
wh en one attem pts to ch a rt the bo u n d a ries and overlap among se-
c u ri ty intere s t s , m ort ga ge s , and statutory privi l eges in provi s i ons in
the Civil Code , Code An c i ll a ri e s , and Ch a pter 9 of Title 10 of t h e
Revi s ed Statutes (the Louisiana Com m ercial Laws ) , clear guidance is
vi rtu a lly non ex i s ten t . This book attem pts to fill that void and of fer
an overvi ew of the new world of Louisiana sec u ri ty devi ces in the
21st cen tu ry.

The title of this book reflects its carefully confined goal, however.
This is not a “tre a ti s e ,” so the re ader wi ll not find every answer to
every question, nor even an analysis of each provision of this area of
the law and illu s tra tive ju ri s pru den ce . In s te ad , in this “pr é c i s ,” on e
wi ll find a basic ex po s i ti on of the main ideas and most com m on ly en-
co u n tered provi s i ons in modern sec u red tra n s acti ons law. To be su re ,
this book is de s i gn ed to answer many — perhaps most — qu e s ti on s
that wi ll occur to the avera ge stu den t , practi ti on er, or re s e a rch er in
this area. Even for those questions left unanswered, this book should
s et even the most unseason ed novi ce on the ri ght track to finding the
answer elsewhere, if need be.



The intended audience for this book thus ranges from the student
wading through the material in a Security Devices or Secured Credit
or Sec u red Tra n s acti ons co u rs e , to the new law yer set ting out on a
confusing research assignment in a case involving a secured transac-
tion, to the experienced lawyer returning to this area of the law after
an extended absence to find that the law has changed dramatically in
the past 15, 10, and even 5 years. In writing this book, I hope to ease
the lives of m a ny su ch people by reducing their re s e a rch time for a
com p l ex sec u red tra n s acti on proj ect from days to hours (or from
hours to minutes) and increasing their confidence in the solution to
sometimes very difficult problems.

Jason Kilborn
Baton Rouge, LA

Fall 2005
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Introduction

What Is a Security Device
and Why Do They Exist?

A “s ec u ri ty devi ce” is a statutory or con tractual mechanism that
en h a n ces the likel i h ood that the pers on to wh om an obl i ga ti on is
owed (the “obl i gee” or “c red i tor”) wi ll have a rel i a ble and cert a i n
s o u rce of recovery of va lue if the pers on who owes the obl i ga ti on (the
“obl i gor ” or “debtor”) fails to live up to her end of the bargain (in
o t h er word s , i f she “def a u l t s” on the obl i ga ti on ) . A sec u ri ty devi ce al-
lows the creditor to feel more “secure” that an obligation will be met,
p a rti c u l a rly if the obl i gor has less-than-perfect cred i t wort h i n e s s . If
the obligor fails to perform, a security device allows the creditor ei-
ther to have identified items of the debtor’s property seized and sold
and the proceeds app l i ed to the debt (in preferen ce to the ri ghts of
other unpaid creditors), or to seek payment from some third party.
Sec u ri ty devi ces are thus “acce s s ory ” to “principal obl i ga ti on s” t h a t
they support. One cannot have an effective security device without a
principal obligation. In most secured transactions (that is, deals in-
volving a security device), the principal obligation is to repay a sum
of money previously lent by the creditor (often a bank), but security
devices support many sorts of obligations to transfer value.

The ava i l a bi l i ty of s ec u ri ty devi ces en co u ra ges those with mon ey
to lend it to others to whom they might not lend without greater se-
c u ri ty of rep aym en t . This increases econ omic activi ty (and, we hope ,
gen eral wel f a re) by put ting mon ey to produ ctive use in the flow of
commerce. Encouraging people to enter into transactions and create
societally beneficial principal obligations is perhaps the main reason
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for the existence (and expansion) of security device law (though one
m i ght re a s on a bly cri ti c i ze modern sec u ri ty devi ce law for the met h od
or extent to which it seeks to accomplish this goal).

To understand fully why sec u ri ty devi ces exist and the functi on
t h ey serve , we have to understand the limited rem edies ava i l a ble to
an “unsecured” creditor; that is, a creditor who does not have a “se-
c u ri ty devi ce” b acking up its debtor ’s principal obl i ga ti on . Su ppo s e
Bank agrees to lend $10,000 to Borrower for the purchase of a used
car. When the time comes to repay this loan, Borrower fails to do so;
that is, she “def a u l t s .” What are Ba n k’s opti ons at this point? Obvi-
ously, Bank should try to seek some informal compromise arrange-
m ent with Borrower to avoid the ex pense of a legal battle. Fa i l i n g
that, though, in Louisiana as in most other places, enforcing an ob-
l i ga ti on thro u gh “n orm a l ” ch a n n els is a long and ex pen s ive proce s s
that often fails to produce a recovery of value for the creditor. Unse-
cured creditors like Bank face at least three main impediments to re-
covering value from a defaulting obligor.

F i rs t , an unsec u red cred i tor can take little or no direct acti on
against a recalcitrant debtor; rather, the creditor must engage the ju-
dicial sys tem to en force a def a u l ted obl i ga ti on against the debtor ’s
property. Si n ce the mid-1800s, debtor ’s pri s on is no lon ger an opti on
to coerce paym ent from def a u l ting debtors (though child su pport
debtors sometimes are jailed for contempt of court for failure to pay
t h eir co u rt - ordered su pport obl i ga ti on s ) . Cred i tors are limited to
s eeking recovery from the debtor ’s property, and on ly after obt a i n i n g
a ju d gm ent and en forcing it thro u gh of ficial ch a n n el s . Cred i tors can-
not engage in “self help” to take matters into their own hands. In our
ex a m p l e , Bank cannot have Borrower ja i l ed for refusal to fulfill her
rep aym ent obl i ga ti on , and it cannot lega lly sei ze the car, even though
Bank lent Borrower the very mon ey used to purchase the car. Ba n k
must file a lawsuit on the unpaid obligation, obtain a judgment, and
send out the sheriff to find and seize Borrower’s property (including,
perhaps, the car).

O f co u rs e , the process of suing on a def a u l ted obl i ga ti on is not
free, even if the debtor fails to contest liability. Retaining an attorney
to file the proper paperwork and have it served on the debtor by the
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s h eri f f of ten entails sign i ficant time and ex pen s e . Even after the cred-
i tor redu ces the obl i ga ti on to a ju d gm en t , that ju d gm ent must be en-
forced through a writ of garnishment (directing the debtor’s bank or
em p l oyer to tu rn over mon ey in the debtor ’s bank account or unpaid
w a ges) or a writ of “fieri fac i a s” ( of ten call ed a “fif a” wri t , d i recti n g
the sheri f f to find, s ei ze , and sell property bel on ging to the debtor
and tu rn over the proceeds to the cred i tor ) . By the time the co u rt
process concludes and the sheriff arrives with a writ, the debtor may
have no property of any value, or other creditors might have already
t a ken what little va lu a ble property the debtor had . So even if Ba n k
goes thro u gh the process of obtaining a ju d gm ent (even a def a u l t
judgment) against Borrower, by the time the sheriff arrives to seize,
for ex a m p l e , the car that Borrower bo u ght with Ba n k’s mon ey, t h e
car might be damaged, destroyed, or missing, entailing at least fur-
ther expense if not a total loss for Bank. And note that Bank’s losses
now include the wasted expense of its lawyer’s fees, court costs, and
the sheriff ’s fees.

Secon d , even if the debtor has va lu a ble property, Louisiana law
shields certain property from seizure in enforcement of a judgment.
Su ch “exem pti on” s t a tutes are part of the law of most state s , a n d
Lo u i s i a n a’s list of exem pt property is modera tely gen erous to debtors .
Some of the most valuable property that an individual might own is
pro tected from sei z u re in Lo u i s i a n a , su ch as one car per househ o l d
(up to $7500 in va lu e ) , h o u s ehold furn i tu re , tools of the debtor ’s
trade or profession, and up to $25,000 in equity value in residential
property. La. Rev. Stat. 13:3881, 20:1. Corporations and other non-
n a tu ral business en ti ties do not en j oy these exem pti on s , but a sole
proprietor, for example, might shield much of her valuable property
even from business creditors. Back to our example, even if Bank ob-
tains a ju d gm en t , and even though Bank lent Borrower the very
money used to purchase the car, if it is Borrower’s only car, the first
$7500 of va lue in that car is pro tected and re s erved for Borrower (and
if the car is worth $7500 or less, the entire car is protected). The rest
of Borrower ’s property may well also be shiel ded from Ba n k’s lega l
advances, leaving Bank with no ready source of recovery.
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Th i rd , i f the debtor com m en ces a bankru ptcy case before the sher-
i f f s ei zes the debtor ’s property, a ll of the cred i tor ’s en forcem ent ef-
forts might have been for naugh t . The cred i tor wi ll stand in line wi t h
a ll of the other “gen eral unsec u red cred i tors ,” gen era lly to receive per-
haps 0%-10% of the cred i tor ’s cl a i m . For indivi duals in Lo u i s i a n a ,
the same exemptions laws apply both in and outside of bankruptcy,
so Bank might recover no va lue from the car or any other property
of Borrower, but at the very least, it wi ll have to share wh a tever va lu e
is available with Borrower’s other creditors. Avoiding the ill effects of
the debtor’s potential bankruptcy filing is perhaps the primary moti-
vation for creditors’ seeking one or more security devices.

Having a sec u ri ty devi ce can all ow the cred i tor to avoid all three
of these impediments. As we shall see, some contractual security de-
vices in identified items of property allow the creditor to avoid most
or all of the judicial process and proceed direct ly to sei z u re of t h e
property covered by the security device. In many cases, no ordinary
judgment is necessary, and sometimes the intervention of the sheriff
is not even requ i red . Un der limited circ u m s t a n ce s , the cred i tor can
engage in “self help,” seizing the debtor’s property immediately after
default for a qu i ck and rel i a ble source of va lu e . If Bank has a sec u ri ty
i n terest in Borrower ’s car, Bank might well be able simply to send out
its own “repo agent,” grab Borrower’s car, and sell the car at a private
or public sale on Bank’s own terms. Even if self help is not allowed,
the process of enforcing many security devices is much quicker and
e a s i er than the ord i n a ry judicial proce s s . G iven the dec i s ive acti on au-
t h ori zed by some sec u ri ty devi ce laws , the debtor has less time to
damage, destroy, or spirit away the property. Moreover, if the credi-
tor fo ll ows the rules discussed bel ow, it can ach i eve first pri ori ty to
take the debtor’s property even after other creditors have already in-
tervened.

Moreover, both exem pti ons law and bankru ptcy law ex p l i c i t ly bow
to the rights of creditors with properly arranged security devices. By
t h eir very term s , the exem pti ons laws do not shield property in wh i ch
the debtor has voluntarily granted a security device by contract, La.
Rev. S t a t . 1 3 : 3 8 8 1 ( B ) ( 2 ) , 2 0 : 1 ( C ) ( 7 ) , and sec u red cred i tors’ ri ghts are
l a r gely unaffected by the debtor ’s bankru ptcy fil i n g, p a rti c u l a rly after
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a series of recent revi s i ons to the federal Ba n k ru ptcy Code gre a t ly en-
hanced the rights of secured creditors.

The law of s ec u ri ty devi ces is thus largely abo ut savvy con tract
c red i tors enhancing their ri ghts in adva n ce , before tro u ble ari s e s , but
this is not the whole story. Some security devices arise as a matter of
law, and the intersection between consensual and nonconsensual in-
terests is one of the most confusing elements of this area of the law.
This book wi ll discuss the four types of s ec u ri ty devi ces ava i l a bl e
u n der the law of Louisiana and most other state s , as well as wh ere
and how these sec u ri ty devi ces overlap and wh i ch takes preceden ce
in the event of a conflict in the same property. The four types of se-
curity devices are as follows:

(1) con s en sual (con tractual) sec u ri ty devi ces in the debtor ’s mov-
a ble property (“s ec u ri ty intere s t s ,” govern ed by Arti cle 9 of t h e
Uniform Commercial Code, as adopted as Chapter 9 of Title
10 of the Louisiana Revised Statutes);

(2) con s en sual (con tractual) and non - con s en sual sec u ri ty devi ce s
in the debtor ’s immova ble property and immova bl e - property -
rel a ted ri ghts (“m ort ga ge s ,” govern ed by the Civil Code and
s everal Code An c i ll a ries in Title 9 of the Louisiana Revi s ed
Statutes);

(3) n on con s en sual interests arising as a matter of l aw in the
debtor’s movable and immovable property (technically called
in Louisiana “privi l ege s ,” but qu i te com m on ly referred to by
the gen eric term “l i en s”—pron o u n ced “l een z ”— govern ed by
the Civil Code and Revised Statutes); and

(4) agreements by third parties (called “sureties” or “guarantors”)
to pay the debtor ’s obl i ga ti on(s) if the debtor does not (“su re-
tyship,” a nominate contract governed by the Civil Code).

Because len ders want maximum sec u ri ty, m a ny of these devi ces occ u r
together in common transactions. In part for this reason, this book
brings all of the security devices together and analyzes their intersec-
tion and overlap, as well.
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