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Preface

This bookis desiged to demystfy the complex and mu | ti f aeted
| av of secuad transationsin LouisianaOne can ealy getlostin
the myriad of details of ary one aspect of this law. Thisbook s in-
tendedto save asamap. The higoricaly canplelaw of seurity
devices has benfurthecanplicagdby Louisian@ alopti on of Ar-
ti de 9 of the Un i fom Com m ecial Code (including the most recent
revisio in 2001), replae with non-unifrm madificatons to fit
Louisian@unique legal and com m acial environment.Esgcialy
wh en one attempts to chat the boundaiesand ovedap amongse-
culity intee stsin artgage sand statubry privilegesin prov siasin
the Civil Code, Code Ancilaries,and Chaper 9 of Title 10 of the
Revi s @ Statutes (theLousiana Gmmercial Laas), clear guidances
virtualy nonexisent. This book attem pts to Il that void and of fer
an ovewi ew of the new world of Louisiana secuiity devicesin the
21stcantury.

Thetitle of this book ref3ets its carefully conbnel goal, however
This is not a Ote atsedso the re aler will not find every answerto
evey question,nor even ananalsisof each provision of this areaof
the law andillustaivejurispudmnce.instad,in this OpZ cione
wi Il brd a kasc expositim of the main ideasandmogs commaonly en
counted provisios h modern se u ied tia n setionslaw. To be sire,
this book is de signeto answer maryN perhapsmostN questions
that wi ll ocaur to the avera g studmt, practition e, or reseahe in
this area.Even for thosequestonsleft unansvered, this book should
s @ even the mosunseasn &l novice on the right trackto nding the
ansver elsevhere, if need be.

Xiii



Xiv Preface

Theintended audiencdor this book thusrangedrom the student
wadingthroughthe material in a Security Devicesor Secured Credit
or Seukred Transdi onsmurse to the new law yer se ting out on a
confusingreseath assigmentin a casenvolving aseured transa-
tion, to the experienced lawyer returning to this areaof the law after
anexended absencéo Pndthat the lawhaschangd dramatically in
thepastl5, 10, andeven 5 years.In writing this book, | hopeto ease
the livesof mary su ch peopleby reducingtheir re s e ahtime for a
can ple se& u ed transati on proj ect from daysto hours (or from
hoursto minutes)andincreasingheir conbdencein the solution to
someimesvery difbcult problems.

JasonKilborn
Baton Rouge,LA
Fall 2005



Introduction

WhatIsa Securty Device
andWhy Do They Exist?

A Geuiity devi cglis a statutory or con tracual mecanism that
enhanesthe likelihood that the persa to wh om an odigatim is
owed (the @HigeeCor @ red i torO)will hawe a relialle and certain
souce @ recovery of va Le ifthe pes cm whoowesthe ddigatia (the
@i i gor Oor QlebtorO)failsto live up to her end of the bargain (in
othe words,if sheQ@lefault€on the odigation) A security devi ce al-
lowsthe creditor to fed more GecueQhat an obligation will be met,
paticulaly if the ol i gor hasless-thanperfect creditworthinessif
the obligor failsto perform, a security device allowsthe creditor -
ther to have identibed items of the debtor@propetty seizd andsold
andthe proceedsamp | i @ to the debt (in prefeen eto the ri ghts of
other unpaid creditors), or to seekpayment from somethird pany.
Seuiity devi cesarethus @ce s siyQto Opringpal obligation©that
theysupport. Onecannothave an effedive securiy devicewithout a
principal obligation. In mostsecued transations (that is, dealsin-
volving a secuity device), the principal obligation is to repay a sum
of moneypreviouslylent by the creditor (often abank), but secuity
devcessupport mary sarts of obligationsto transgr value.

The amilahiliy of secuny devices encoura gesthosewith mon ey
to lendit to othersto whom they might not lend without greaer se
curityd repament.This increases®n amic adivity (and, we hope,
gen eal wdfar) by put ting mon ey to produ dive usein the flow of
commerce. Encouagingpemleto enter into trans&tionsandcreae
socidally benebcial principal obligationsis pethapsthe main reaso

XV



XVi Introduction

for the existence (and expansia) of securit device law (thoughone
midhtreasondykxiticizmokem se u ritydevice lav for the meéh ad
or extent to whichit seeksto accomplishthis goal).

To understandfully why security devi oss exist and the functi on
they senve, we have to undersand the limited rem aliesavailale to
anQinseuredOcreditor; that s, a creditor who doesnot have aGe
curity deviceCb acking up its debor @ principal obligation. uppose
Bank ageesto lend $10,00G0 Borrower for the purchaseof a used
car When thetime comesto repay this loan, Borrower failsto do so;
that is, she Qlefault€OWhat are Ban K3 opti ons at this point? Obvi-
ousl, Bank shouldtry to seeksomeinformal compromisearrange-
m ent with Borrower to avdd the expenseof alegal battle. Failing
that, though, in Louisianaasin mostother places,enforcingan ob-
ligatimthroudh Mormal@hannisis along and ex pensie proess
that often failsto produce aremvery of valuefor the creditor. Unse
cured creditorslike Bankface at leastthree main impedimentsto re-
covering valuefrom adefaulting obligor.

First,an unse uied creditor can take little or no direct adion
againstrecalcirantdebbor; rathe, the creditor mustengagéeheju-
dicial sysiemto en forcea ddauled oldigat on aganst the debtor ®
property. Snce themid-1800s delior@pri s mis nolon ger anopti on
to coece paym ent from defauling debtors (though child su pport
debbrs somdimesarejailedfor contempt of court for failureto pay
thear court-ordered support odigations).Creditorsare limited to
s eking ecovely from the debor® pioperty, and a ly after otaining
a judgm etand enforcing it thro u dh d bcialdvann el sCreditors can-
not engagean Gelfhelpto take mattersinto their own hands.In our
exampleBankcannothave Borrower jailal for refusalto fulbll her
repaym et obligaton, and it canrot leq ly sé ze the careven hough
Banklent Borrower the very money usedto purchas the car Bank
must blealawsuit on the unpaidobligation, obtain ajudgment,and
sendout the sheiff to PndandseizeBorrower@propertty (including,
pethaps,the car).

Of murse the process of suingon adefauléd odigati o is not
free, even if the debfbor failsto contestliability. Retaining an attorney
to blethe proper paperwak and haveit seved on the debtor by the
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sheff of tenertails $gn i Fcant ime and g pen s e Even afer the cred-
itor redu cesthe obigatian toajydgmentthat udgn ent mus be en-
forced throughawrit of garnishment(directing the debior@bankor
employer © tu mover maey in the debdr@bank accont or unpaid
wag@s)or awrit of Qpai fecia®(of tencal ed a ObeOwiit, direcing
the sheiff to find, seize and sel property beongng to the debtor
and turn over the proceedsto the creditor). By thetimethe munt
processconcdudesandthe sheiff ariveswith awrit, the deltor may
have no propetty of any value,or othercreditors might have already
talenwhat little valu a ke property the debor had. Soeven if Bank
goes throudh the processof obtaining a judgm et (evena default
judgment)againsBorrower, by the time the sheiff arrivesto saze,
for exkamplethe carthat Borrower bo u dit with BankS money, the
carmight bedamagd, destoyed, or missing entailing at leastfur-
ther expenseif not atotal lossfor Bank. And note that Bank3losses
now include the wased expenseof its lawyer@fees, court costs,and
the sheiff Gfees.

Se&md, even if the debtor hasvaluable property, Louisiara law
shieldscertain property from seizuren enforcement of ajudgment.
U ch @xem ptionOs t atitesare part of the law of mog stag s ,and
Louisian@ list of exem pt property 5 malera elygen eousto debtors.
Sane of the mostvaluablepropetty that anindividual might own is
pro teded from seizu ein Louisianasuch asone car per houshold
(up to $750 in value),houshold furniture, tools of the debtor ®
trade or professionandup to $25,000n equity valuein residential
propetty. La. Rev Stat.13:388120:1.Corporationsand other non-
natumal busnessentities do not en j oy these exem tions, but a sole
proprietor, for example,might shieldmuch of he valuablepropetty
evean from businesgreditors. Bad to our example,even if Bankob-
tains a judgment,and even though Bank lent Borrower the very
money usedto purchasethe car if it is Borrower@only car, the brst
$75000f va Le inthatca is proteced aml re swed for Borrower (and
if the caris worth $75000r less the entire caris protectel). Therest
of Borrowe @ property may well also be shiel ded from BanSlegal
adwanes,leaving Bankwith no realy source of recovery.
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Third, if the delbor canmenesa bakru ptcy cas bebre the sher-
iff sézes the debior @ property, al of the creditor Sen forcement ef-
forts might have beenfor naudnt. Thecral i tor wi Il stand inline with
alof the other@en eal unscured creditors Qgen @a ly to receive per-
haps 0%-10% of the creditor @daim. For indivi duals in Louisiana,
the sameexemptionslaws applyboth in and outsideof bankrupcy,
0 Bankmight recover no va biefrom the caror any other property
of Borrower, but at the very least it wi Il have toshare Wwa ever\alu e
is availabe with Borrower@other creditors. Avoiding theill effects of
the debtor@potential bankrugtcy blingis perhapsthe primary moti-
vation for creditorsGseekingone or more secuity devices.

Having a security devi cecan al ow the cred i tor to avoid all three
of theseémpediments.Asweshallsee somecontracual secuity de-
vicesin identibed items of property allow the creditor to avoid most
or all of the judicial processand proceed direcly to sezueof the
property coverd by the security device. In mary casesno ordinary
judgmentis necessay, and soméimesthe intervention of the sheiff
isnot evenrequirad. Un derlimited circumstancethe cred i tor can
engagdn GelfhelpOseizingthe debtor® property immediatly after
defaultfor a quid and réi a besource d vaue.If Bankhasa seuiity
interest in Borrowe Gca, Bank mght well be ate smply to snd ait
its own @epo agent Ograb Borrower@car, andsdl the carata private
or public saleon BankSown terms. Even if selfhep is not allowed,
the processof enforcing many security devicesis much quicker and
easiethantheordinag judicid proessGiventhe deisve ation au
thaized by somesecurity devi celaws , the debtor haslesstime to
damagegdestoy, or spirit awa the property. Moreover, if the credi-
tor follows the rulesdiscussedbdow, it canadiee brg priority to
take the debior@ property even after other creditors have alrealy in-
tervened.

Moreover, both exan gti ons lav andbarkru ptcy lavexplicitybow
to therightsof creditorswith properly aranged securiy devices.By
thar vey terms the exm pti ons lavs do nat shield pioperty n whid
the deltor hasvoluntarily granted a security device by contrad, La.
Rev Stat13:3881(B)(220:1(C)(7)and s u ed cre i torsQi ghts are
| ar gy unafiected by the détor ®banku ptey Bing paticulaly afer
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a ®ries ¢ recentrevsias © the federal 8n k ru icy Cade ge atyen-
hanced therightsof secued creditors.

The law of seurity devicss is thus largely abo ut savvycon trad
creditors enhangig ther rightsin adan e, befae roule aisesbut
thisis not thewholestory. Sane security devicesariseasa matter of
law, andtheintersection betwean consensuadnd nononsesual in-
terestds one of the mostconfusingelenentsof this areaof the law.
This book will disaussthe four types of seurity devices available
undr thelaw of Louisianaand most other stag s ,aswdl aswh ere
and how thesesecurity devices overap and wh i ch takes precedece
in the event of aconBictin the samepropetty. Thefour typesof se
curity devicesare asfollows:

(1) cons@ sual (on tradual) c u rity devces i the debor® mov-
a be poperty (Gecuity intee st&govem el by Article 9 d the
Uniform Commercial Code, asadopted asChapter 9 of Title
100f the LouisianaRevisedStatites);

(2) conse wal (con tractual) and non - consengal se urity devices
in the delbor® mmovale property and mmovable - pperty -
rd a &d rights (On ortgage &govemed by the Civil Code and
several CodeAncilaiesin Title 9 of the Louisiara Revisal
Statites);

(3) nonmnsenwal interests arising as a matter of law in the
debbr@movableandimmovableproperty (technicaly called
in LouisianaQrivil egeDbut quitecommony refared to by
the ge aic term Qien €N pronouned®enz® govem el by
the Civil Code and RevisedStatites);and

(4) ageaments by third parties(called GuretieDor QuarantorsO)
to pay the ddtor@obl i gati ms) if the ddstor does no (Gu re-
tyshipGa nominatecontrad govemed by the Civil Code).

Becawge len derswant maxmum st urit, mary of these dvices acur
together in common transa&tions. In part for this reason this book
bringsall of the security devicestogether andanalyzstheir intersec-
tion andoverdap, aswell.
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