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Preface

Our goal is to reflect current thinking about various subject specific negotiation and
facilitated settlement dynamics. Our format for each chapter is a collection of excerpted
articles bringing forth issues relevant to the settlement of cases within the context of the
type of negotiation.

This book is primarily intended for law students engaged in skills development
through simulation. While some chapters have discussion simulations at the end, Ap-
pendix 2 includes teaching simulations which have general facts, confidential facts for
plaintiff and confidential facts for defendant. Plaintiffs and defendants may adopt addi-
tional confidential facts to challenge probing skills which are not inconsistent with the
stated facts or determinative to the outcome of the negotiation.

This book is designed for the law professor to conduct a skills seminar in negotiation
and settlement using the treatise for the classroom component and the simulation com-
ponent without bringing additional simulation handouts. Appendix 1 may be used to
stimulate discussion of ethical considerations for both negotiation and facilitated settle-
ment communications.

Footnotes and other references have been omitted from the excerpts.

We express our appreciation to many people who have provided valuable assistance
for preparation of this manuscript. We extend special thanks to Cynthia Dresden, Sean
Palmer, Judith Thompson, and Monica Ortale. Law students who have assisted include
Linda Evans, Corey Ferguson, Clint Davidson, Kristal Coker, Chelsie Fukuda, Alicia
German, Sonia Laul, Steve Penner, Emily Shields, Danielle Watson, Jeff Wells, Ashley
Vaughn, Candace Hunter, Jerry Clark, Stephanie Briggs, Sara Springer, and Megan
Waida.

R. W.
R. H. L.

January 2006

xiii



vu 1awlLUll CaA% +/ 10/ VO ZJ eI Al rayc AlvV



vu 1awlLUll CaA% +/ L0/ VO J e« J Al fayc av E ;

Acknowledgments

Tom Arnold, Collaborative Dispute Resolution-An Idea Whose Time Has Come? 19
Corp. Couns. Rev. 407 (2000). Reprinted with permission.

Stephen J. Bartlett, Contract Negotiations and Salary Arbitration in the NHL ... An
Agent’s View, 4 Marq. Sports L.J. 1 (1993). Reprinted with permission.

Robert D. Benjamin, The Use of Mediative Strategies in Traditional Legal Practice, 14 J.
Am. Acad. Matrim. Law. 203 (1997). Reprinted with permission of the Academy of
Matrimonial Law.

Wayne D. Brazil, Comparing Structures For The Delivery Of ADR Services By Courts:
Critical Values And Concerns, 14 Ohio St. J. on Disp. Resol. 715 (1999). Reprinted
with permission.

Jennifer Gerarda Brown, FEthics in Environmental ADR: An Overview of Issues and
Some Overarching Questions, 34 Val. U. L. Rev. 403 (2000). Reprinted with per-
mission.

Brian Burke, Negotiations Involving Agents and General Managers in the NHL, 4 Marq.
Sports L.J. 35 (1993). Reprinted with permission.

Yassin El-Ayouty, Challenges Facing Inter-governmental Political Negotiations Which
are Common to International Business Negotiators: An Analysis of Shared Con-
cerns, 3 ILSA J. Intl & Comp. L. 829 (1997). Originally appearing in the ILSA
Journal of International and Comparative Law, a publication of the International
Law Students’ Association, Washington, D.C. Reprinted with permission.

Amy E. Elliott, Arbitration and Managed Care: Will Consumers Suffer if the Two are
Combined?, 10 Ohio St. J. on Disp. Resol. 417 (1995). Reprinted with permission.

David B. Falk, The Art of Contract Negotiation, 3 Marq. Sports L.J. 1 (1992). Reprinted
with permission.

Donald G. Gifford, A Context-Based Theory of Strategy Selection in Legal Negotiation,
46 OHIO ST. L.J. 41 (1985), originally published in 46 Ohio St. L.J. 41-94.
Reprinted with permission.

Ronald Lee Gilman, Resolving Commercial Cases Through Alternative Dispute Resolu-
tion, 26 U. Mem. L. Rev. 1121 (1996). Reprinted with permission.

James Q. Harty, Fundamental Laws and Techniques of Collective Bargaining, in Em-
ployment and Labor Law 1757 (1997), copyright 1998, The American Law Insti-
tute. Reprinted with the permission of the American Law Institute, American Bar
Association Committee on Continuing Professional Education.



vu 1awlLUll CaA%

+/ 10/ VO ZJ eI Al rayc Avd E;

xvi ACKNOWLEDGEMENTS

Milton Heumann & Jonathon M. Hyman, Negotiation Methods and Litigation Settle-
ment Methods in New Jersey: “You Can’t Always Get What You Want,” Ohio St. J.
on Disp. Resol. 253 (1997).

Moshe Hirsch, The Future Negotiations Over Jerusalem, Strategical Factors and Game
Theory, 45 Cath. U. L. Rev. 699 (1996). Reprinted with permission.

Peter B. Kupelian and Brian R. Salliotte, The Use of Mediation for Resolving Salary Dis-
putes in Sports, 2 T.M. Cooley J. Prac. & Clinical L. 383 (1999). Reprinted with
permission.

Lillian S. Lehrburger & Margaret Van Cleve, Appropriate Dispute Resolution in Boulder
Community Hospital: An Approach to Self-Healing, 26 Colo. Law, Oct. 1997, at
43. Reprinted with permission.

Steven Lubet, There Are No Scriveners Here, 84 Iowa L. Rev. 341 (1999). Reprinted
with permission.

Carrie Menkle-Meadow, Toward Another View of Legal Negotiation: The Structure of
Problem Solving, 31 UCLA L. Rev. 754 (1984). Reprinted with permission.

Robert H. Mnookin, Why Negotiations Fail: An Exploration of Barriers to the Resolu-
tion of Conflict, 8 Ohio St. J. on Disp. Resol. 235 (1993). Reprinted with permis-
sion.

Gregory S. Munro, Defense Within Limits: The Conflicts of “Wasting” or “Cannibaliz-
ing” Insurance Policies, 62 Mont. L. Rev. 131 (2001). Reprinted with permission.

Rosemary O’Leary, Tracy Yandle and Tamilyin Moore, The State of the States in Envi-
ronmental Dispute Resolution, 14 Ohio St. J. on Disp. Resol. 515 (1999). Reprinted
with permission.

Ellen S. Pryor and Charles Silver, Defense Lawyer’s Professional Responsibilities: Part
I—Excess Exposure Cases, 78 Tex. L. Rev. 599 (2000).

Michael Sean Quinn, The Defending Liability Insurer’s Duty to Settle: A Mediation
Upon Some First Principals, 35 Tort & Ins. L.J. 929 (2000). Reprinted with permis-
sion of the American Bar Association.

Nancy K. Raber, Dispute Resolution in Olympic Sport: The Court of Arbitration for
Sport, 8 Seton Hall J. Sport L. 75 (1998), now known as Seton Hall Journal of
Sports & Entertainment Law. Reprinted by permission.

Susan Raines and Rosemary O’Leary, Evaluating the Use of Alternative Dispute Resolu-
tion Techniques and Processes in the U.S. Environmental Protection Agency En-
forcement Cases: Views of Agency Attorneys, 18 Pace Envtl. L. Rev. 119 (2000).
Reprinted with permission.

Paul Rosenberger, Laissez-“Fair”: An Argument for the Status Quo Ethical Constraints
on Lawyers as Negotiators, 13 Ohio St. J. on Disp. Resol. 611 (1998). Reprinted
with permission.

Shana A. Samson, Using Alternative Dispute Resolution to Streamline Superfund, 15
Ohio St. J. on Disp. Resol. 519 (2000). Reprinted with permission.

Andrew Schepard, An Introduction to the Model Standards of Practice for Family and
Divorce Mediation, 35 Fam. L.Q. 1 (2001). Reprinted with permission of the
American Bar Association.

Barbara Stark, Marriage Proposals: From One-Size-Fits-All to Postmodern Marriage
Law, 89 Cal. L. Rev. 1479 (2001). Reprinted with permission.



vu 1LawlLUll CaA% 1/ L0/ VO J«2J ALl fayc aAv.idl E ;

ACKNOWLEDGEMENTS xvii

Lawrence Susskind, Multi-Party Public Policy Mediation: A Separate Breed, Disp.
Resol. Mag., Fall, 1997, at 4. Reprinted with permission of the American Bar Asso-
ciation.

Jack B. Weinstein, Some Benefits and Risks of Privatization of Justice Through ADR, 11
Ohio St. J. on Disp. Resol. 241 (1996). Reprinted with permission.

Apendix 1

American Bar Association Litigation Section, Ethical Guidelines for Settlement Negotia-
tions, ABA (2002). Reprinted by permission of the American Bar Association.



vu 1LawlLUll Ca% 1/ L0/ VO J e« J All rayc Avilidl





