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FOREWORD

“It was the best of times; it was the worst of times.” So Charles Dickens fa-
mously began his Taleof Two Cities succinctly capturing his appraisal of the
London and Paris, the England and France, of 1775. As I look at a much nar-
rower canvas, the American legal profession midway through the first decade
of this new century, in the light of the important collection that Marjorie Sil-
ver has evoked and edited, the Dickensian epigram seems newly apt.

The “wors t”is an old tale, happily not to be recountedhere. There is a now
familiar litany of exhibits: The relevant citations usually begin with Anthony
Kronman' and Ma ry Ann Glendon,? at the head of alengthening catalogue of
indictments attesting to serious failings in the professed norms as well as the
actual practi ces of lawyers, with del eterious impacts on them, on theirdients,
and on the citizenry at large.

In the decade that began about 30 years ago, several powerful critiques ap-
peared, which drew into seriousquestion core premises of the traditional con-
cept of advocacy. Richard Wasserstrom (1975) do ubted the justificati on for
the prevalent emphasis on attorn ey role-differentiation and professioml dom-
ination of dients;* Warren Lehman (1979) described the unspo ken pre su p-
positions that law yers and clients each bring to their conversations, whichdis-
tort their understandings of one another’s intentions or priorities;* Leonard
Riskin (1982), looking beyond the lawyer’s “standard philosophical map,” de-
veloped a justification for taking seriously the place of mediation in the prac-
tice and teaching of law;> Carrie Menkel-Meadow (1984) presented a “prob-

1. ANTHONY T. KRONMAN, THE LoST LAWYER: FAILING IDEAS OF THE LEGAL PROFES-
s1oN (1995).

2. MARY ANN GLENDON, A NATION UNDER LAWYERS (1996).

3. Richard Wasserstrom, Law yarsasProfessonak: SomeMoral Issies5 Hum. Rts. 1
(1975).

4. Warren Lehman, ThePursauit of a ClientSInteresf 77 Micu. L. Rev. 1078 (1979).

5. Leonard L. Riskin, MediationandLawyers 43 Ouro St. L.J. 29 (1982).

xi



xii FOREWORD

lem-solving” alternative to prevalent conceptions of the negotiation process;®
earlier, Bill Simon (1978) had offered a comprehensive critique of the major
versions of the “ideology of advocacy.”” The critique burgeoned, and, as if
foreshadowing professional “buy-in” to at least some of it, the American Bar
Associati on’s Kutak Commission (1977-1983) seem ed for a time tobeleading
the organized Bar to rein in at least the more visibly problematic aspects of
dominant approaches to the practice of law.8

It was not to be. The profession, evidencing some real suppleness,
s oberly incorporated some of the critique in casebooks and con ference for-
mats, while rejecting even modest attem pts to change the rules. At the same
time, it adapted quickly and powerfully year-by-year to changes in the eco-
nomics and technology of what was coming to be thought of as the “pro-
duction of legal services.” Emer gent versions of practice only strengthened
the disaffecti on of those who had seen merit in the earlier criique. Among
many examples of these are ever-increasing sub-specialization, globaliza-
tion of the law firm, multi-disciplinary practice (de facto if not dejure),
transformation of the meaning of partnership, enhanced opportunities,
and pressures for enormous profits: The result has been a deepening of the
“commodification” of both practice and teaching, and of the lives of those
engaged in them.

What, then, is the “best” news? To me, the essays that foll ow demonstrate
that it is not necessary to change professioml norms to make it possible for those
who find them seriously deficient to mark out a different road. That 90s ex-
hortation, “Just do it!,” is actually feasible, and does not always entail stepping
off alone into an uncharted wildemess. I will refer in general terms to only an
illustrative sample of exciting devel opm ents that one or more of the essays that
follow present:

+ A “collaborative lawOmovement is not only a challenging idea, it is in-
deed a movement already in existence. It has undertaken, for example,
to practice family law in a manner thought by its practitioners to be re-
sponsive to what clients really care about, as well as to the factors that
led its members to want to practice family law in the first place. Instead
of debatingfruitlesslywith their te achers, dassmates, or colleagues wh o

6. Carrie Menkel-Meadow, Toward AnaheView o Legal Negtiation31 UCLAL. Rev.
754 (1984).

7. William H. Simon, Theldeolog of Adwocacy1978 Wis. L. Rev. 30.

8. ABA Special Comm. on Prof’l Standards, Robert J. Kutak, Chairman (1977-1983).
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do not share their vision, they are meeting, talking, and forming prac-
tices with those who do.

+ Similarly, lawyers and students who find the concept of “therapeutic ju-
ris pruden ce” valid and rel evant now have the resources, in the literature
and among professionalcolleagues, to begin to learn the skillsnecessary
to practice it. Responsive to its opportunities as well as its dangers, they
can leave off debating whether the latter should choke off serious pur-
suit of the former.

*+ By seeking to develop attributes like atten tiveness and awareness as a
lawyering skill and not simply a way to “unwind” after a stressful day,
lawyers are transcending the polarization of thinking and doing that is
so powerful both in society at large and among the profession. Begin-
ning to think that way brings specific guides and supportive communi-
ties into view; and one does not need to persuade multitudes in order
to find and follow them.

+ Another polarization that has been cracked open is that between bene-
fiting the client (one’s only “proper” business) and benefiting oneself in
a non-material (and therefore “self-indulgent”) way. Learning to listen
becomes a major lawyering priority as a spiritual practice: It serves the
client, for listening to clients iSrepresenting them, but it is a worthy ac-
tivity in the life of the lawyer as well, for it legitimates and focuses the
impulse to live a life of service to others.

These are only a few manifestations of the wide-rangng challenges de-
scribed and developed below, which are being acted upon and implemented
day-by-day, beneath the radar screen of most academic and professional dis-
putation. You—student, practitioner, teacher—needn’t lead a parade to live
your work life in ways that make sense to you. Others have come before, are
coming along now, and are here as teachers/fellow-learners.

That, to me, is the message of thisbook. Is it “subversive,” asMarj orie Sil-
ver daringly proclaims in its opening line? Well, to me that depends on how
you understand the word. I don’t ex pect the priorities and premises that an-
imate these essays to become dominant in the profession, and the ex pecta-
tion that they might can be a route to burn-out and disillusionment. The
deeper point, and perhaps the more rel evant subversion, is that the “deviant”
views needn’t take over, needn’t become normative. There is room for each
of us to follow the path that makes sense to him or her. You are not alone.
Others are walking along with you; indeed, many have been treading along
already; there is much to learn, much to teach, many to support, and find
support from. Like Emily Dickinson, the auth ors of this collection “dwell in
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possibility.”® Join them, or some of them, if you decide you are or become of

a mind to.
Howard Lesnik

Jfferson B. FordhamProfessoof Law
Univesity of PennsyvaniaLaw Sdool
August2006

9. Emily Dickinson, “I dwell in possibility” (Poem No. 657).



PREFACE

Beware. This book is subversive. It is a counter-culture book. It aims to
subvert the legal profession’s prevailing gl adiatorial paradigm. It is, to use Pro-
fessor Leonard Riskin’s phrase, som ething off “the lawyer’s standard philo-
sophical map.”! It promises a vision of practicing law that is likely very differ-
ent than what you learn ed in law school, or, for those of you who are currently
law students, what you have been learning in most of your law school classes.

When I first conceived the idea for this book, my intent was to produce a
comprehensive com pen d iumof the knowledge, skills, and va lues necessary to
practice law as a healing profession. I quickly realized, however, the absurd-
ityof that ambition. That would require a whole library, not a single volume.2

Instead, I set out to solicit a diverse range of con tri buti ons from authors
who had something meaningful to contribute to the body of literature aimed
at lawyers who desire to practice law as a calling, who are interested in devel-
oping the competencies to practice law as a healthy, healing profession, one
that the lawyer finds fulfilling and rewarding and that is beneficial and thera-
peutic for the dient. When lawyers find ways to practi ce law that optimize
their own and theirdients’ wellbeing, theycan recapture the moralvision that
originally attracted them to the law, and, in so doing, find joy and meaning
in their practices.?

1. Seanfrach. 15: Leonard L. Riskin, Awarenessn Lawyering: A Primeron Paying At -
tention, at p. 447.

2. Atlast count, the bibliogra phy of theweb site of the In ternati onal Net work on Ther-
apeutic Jurisprudence listed twenty-nine books & mon ographs, twenty-twosymposia, and
800 articles, all published over the past fifteen years. Sednternational Network on Thera-
peutic Jurisprudence, TJBibliogapty, at http://www.law.arizona.edu/depts/upr-intj/ (last
visited June 29, 2006).

3. Segeneally Symposium, Lawyering andits Discontents: ReclaimingMeaningin the
Pra ¢i ®of Law;, 19 Touro L. Rev. 773 (2004) [hereinafter TouRro Symposium]; STEVEN
K EEVA, TRANSFORMING PRACTICES: FINDING JOY AND SATISFACTION IN THE LEGAL LIFE
(1999).

XV
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There exists tremendous discon tent among the practicing bar. Many
lawyers have found them s elves unhappy or unfulfill ed in their practices. Com-
pared to other professionals, lawyers suffer disproportionately from excessive
stress, substance abuse, and other em o tional diffculties. Many find them s elves
demoralized or disillusioned about the practice of law.

Here’s the good news. Recent yearshavewitnessed a spate of both new and
renewed approaches to the practice of law. Disaffected by the adversaral
model, many practitioners have engaged in a quiet revolution, a marriage of
theory and practi ce designed to maximize the healing po ten tial of the law. The
intention for this book is to inspire law students and lawyers to pursue paths
and practices that will be more beneficial for more clients, and more mean-
ingful and rewarding for more lawyers. Hopefully each reader will find some-
thing in this book that enhances his or her well being in practice, so that all

lawyers may realize the possibilities of careers well spent.
Marjorie A. Slver

August2006
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INTRODUCTION

| ame b realietha thebestlaw yas | hae eveknown,al had three
main qudities... Thgweae hgh ly © m gent, had unsh&ale ntegity,
andtruly caedN abot ther famiiest h é cdleaguethérdientsand
theircommuniy. ... |®eleamedthehard way that caiing aboutthings
is at leastasimportantasbang comgtant andethicalin life !

When we represent adient, we receive into our care a human being with an
array of problems and possibilities, only some of which are likely to be legal.
The traditional law school cummiculum, however, does not prepare its graduates
well for the day-to-day practi ce of law. It is even more deficient in preparing
stu dents for alternative visions of what it means to be a lawyer. The first year
cumculum consists largely of analyzing appellate court decisions. When we law
professors speak of teaching students to “think like lawyers,” what we generally
mean is we want to cultivate the skills of advocacy and argument. We want them
to master the abilityto argue both sides of a “case,” so that they may develop the
necessary competen ce to serve as hired guns for con ten tious dients. In large
measure, we preparestudents to be players in the adversary system game.2

1. Success BR1EFs FOR LAWYERS: INSPIRATI ONAL INSIGH TS ON HOw TO SUCCEED AT
Law AND LirE 49 (Amiram Elwork & Ma rk R. Siwik eds., 2001) (quoting a law firm found-
ing partner).

2. That it is viewed as a game by at least one judge is illustrated by an order out of the
United States District Court in the Middle District of Florida in June of 2006. Judge Gre-
gory Presnell issued a discovery order that read, as follows:

ORDER

This matter comes before the Court on Plaintiff’s Motion to designate loca-
tion of a Rule 30(b)(6) deposition.... Upon consideration of the Motion—the
latest in a series of Gordian knots that the parties have been unable to untangle
without enlisting the assistance of the federal courts—it is

ORDERED that said moti onis DENIED. Instead, the Court willfashion a new
form of alternatve dispute resolution, to wit: at 4:00 P.M. on Friday, June 30,
2006, counselshall convene at a neutral site agreeable to both parties. If counse

Xix



XX INTRODUCTION

Increasingly, though, law teach ers—both clinical anddassroom—inspirel
by approaches such as Therapeutic Jurisprudence, Creative Problem-Solving,
and Humanizing Legal Education, are integrating into our teaching individ-
ual and systemic approaches that challenge the gladiator model of lawyering.
New pedagogy is informing old courses, and new courses are evolving and
taking their places in the curriculums of increasing numbers of law schools.
This book bears the fruit of many of these efforts.

The con tributors to this book come from widely diverse backgrounds.
What they share are visions for more thera peutic, more ben eficial, more hel p-
ing, healing ways to practice law. This book is a resource for law professors,
law students, and lawyers who share those visions.

Some History’

Althoughthe em er ging interest in law as a healing professionis of rel a tively
recent vintage, the seeds can be found dec ades ago. As early as 1955, Erwin
Griswold, former dean of the Harvard Law School, called upon the bar and
the legal academy to recognize the need for human relations training in law
school. Dean Griswold urged lawyers to study social science literature on
human relations, noting that the average lawyer spent far more time interact-
ing with people than reading and arguing appellate cases.*

Dean Griswold’s call inspired Professor Howard Sacks to offer an ex peri-
mental human relations course at Northwestern Law School during the 1957-
58 school year.5 The course, entitled Professioml Relations, was apparently
the first course at any law sch ool to app ly human relati ons training to lawyers.6

cannot agree on a neutral site, they shall meet on the front steps of the Sam M.
Gibbons U.S. Courthouse.... Each lawyer shallbeentitled to be accompaniedby
one paralegal who shall act as an attendant and witness. At that time and loca-
tion, counselshall engage in one (1) game of “rock, paper, scissors.” The winner
of this enga gement shall be entitledto sel ect the location for the 30(b)(6) depo-
sition to be held som ewh ere in Hill sbarough County during the period July 11-12,
2006. If either party disputes the outcome of this engagement, an appeal may be
filedand a hearing wi Il be held at 8:30 A.M. on Friday, July7, 2006 before the un-
dersignedin Courtroom 3, Geor ge C. Young United States Courthouse ...

Case No. 6:05-cv-1430-Orl-31JGG (U.S. D. Ct. Middle D. Fla., June 6, 2006).

3. This history is drawn largely from Marjorie A. Silver, Love ,Ha te and Other Endional
Interferencein the Lawyer/Client Rdationship 6 Crin. L. Rev. 259, 284-88 (1999).

4. |d.at 284.

5. Howard R. Sacks, HumanRdationsTraining for Su d etsand Law yas,11 J. LeGaL
Epuc. 316, 317 (1959).

6. ld.at 321 n.13.
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Profe s s or An d rew Watson, a psychiatrist who later held a joint appoint-
ment at the University of Michigan law and medical schools, taught similar
experimental courses.” In his endeavors to bridge the gap between psychiatry
and the practi ce of law, over a twenty - year peri od Professor Watsonpublished
numerous articles and books for a legal audien ce.? His work explored the cl i n-
icalapplicationof psychotherapeutic insights to legal edu c a ti on and the prac-
tice of law. Watsonurged legal educators to incorpora te basic psychiatric pri n-
ciples into mainstream legal education.

In 1964, Harrop Freeman, a Cornell law professor, published the first
coursebook devoted to the techniques and psychology of interviewing and
counseling clients.? In a preface to the book, Dean Griswold praised the work
for recognizing the importance of cultiva ting interpersonal skills for the ef-
fective practice of law. Dean Griswold wro te that by seeking to fill a void in
legal education—a field devoted until then almost entirely to the Langdellian
case method—Freeman’s contributi on was “almost as much a pion eering
book as was Dean Langdell’s Casesn Contrads”!?

Anotherimportant con tri butor to the field was Alan Stone, Professor of
Law and Psychiatry at Harvard University.!! In a 1971 law review article, Pro-
fessor Stone lamented that sixteen years had passed since Dean Griswold had
made his oft-cited declaration that legal education neglected human relations
training “Inspite of Dean Griswold’s enthusiasm,” Professor Stone wrote, ‘law
schools ... have largely ign ored the responsibility of teaching interviewing,
counseling, negotiating, and other human relations skills, and Harrop Free-
man’s work has not generated a new Langdellian dynasty.”12

7. Andrew S. Watson, TheLaw andBé aviotal Sten e Roje tat theUn iveisiyof Penn -
syvania: A Psychiatrist ontheLaw Faculty, 11 J. LecaL Epuc. 73 (1958).

8. Seéd.; Andrew S. Watson, Sone Psyhologal As pets of Teabing Professonal Re-
sponsibilig, 16 J. Lecar Epuc. 1 (1963); Andrew S. Watson, TheLawyer asCoungdor, 5 J.
Fam. L. 7 (1965); Andrew S. Watson, TheQuestor ProfessionaCompetence Psycthological
Aspectsf Legal Educaion, 37 U. Cin. L. Rev. 91 (1968); Andrew S. Watson, Lawyersand
Professbralism: A Furth e Fsyhiatic Perspetiveon Legal Education8 U. Mics. J.L. Re-
FORM 248, 265—78 (1975); ANDREW S. WATSON, THE LAWYER IN THE INTERVIEWING AND
COUNSELING PROCESS (1976); ANDREW S. WATSON, PSYCHIATRY FOR LAw YERs (rev. ed.
1978).

9. HArRROP A. FREEMAN, LEGAL INTERVIEWING AND COUNSELING (1964).

10. Id. at ix—x.

11. Alan Stone, Legal Educaton onthe Caich,85 Harv. L. Rev. 392 (1971); ALaN
STONE, LAW, PSYCHIATRY, AND MORALITY: ESSAYs AND ANALysIS 199 (1984).

12. Stone, Legal Educationonthe Couch,qupra, at 428. Professor Stone notes the lim-
itation of the Freeman book’s case studies:

Cases like those collected by Professor Freeman do have some utility, but often
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In the late seventies and early eighties, Professor James Elkins of the West
Virginia University College of Law made several contributi ons to the litera-
ture advocating training in human relations.! In a 1983 law review artide,
Professor Elkins argued for the revitalization of a humanistic pers pective in
legal education.!* He observed that the psychoanalytic approach, popular in
thejurisprudence of the 1960s and early 1970s, had fall en into disfavor by the
1980s.1>

Law and Humanism

In terest in the devel opment of human relations skills in law schools was
dosely align ed with the law and humanism movem ent that gaineda core of
proponents in the 1970s and early 1980s. While articles advocating for an ap-
proach that paid attention to the humanistic side of lawyering began appear-
ing in the mid- to late- sixties,'¢ it was in the late seventies and early eighties

they neither have the psychological depth nor the complexity that allows for rig-
orous analysis; nor do they involve the student personally in a way which per-
mits the psychological elements to come to life and be comprehen ded at the level
of emotionally significant learning.

1d. at 429.

13. James A Elkins, A Cou n €ling Mod d for Lawyeting n DivorceCag $53 NoTrRe DAME
Law. 229 (1977); James A Elkins, TheLe@l Perona:An EssgontheProfessiondilask 64
Va. L. Rev. 756 (1978); James A. Elkins, A Humanist Perspe tivein Legal Educaton,62
NEeB. L. REv. 494 (1983).

14. Elkins, A HumanistidPerspetivein Legal Educaion, supra.

15. Professor Elkins speculated that the loss of interest might have been due to a grow-
ing realization among academics that the psychoanalytic or humanistic perspectives were
unlikely to engender substantial change in legal education. “[L]egal educators,” he wrote,
moved to take up other concerns as they realized “conscious[ly] or unconscious(ly], that
counseling was not going be the catalytic agent for change....” Id. at 508 n.56.

16. Walter Gellhom, OHimanist Perspe tiveOA Critique 32 J. Lear Epuc. 99, 99
(1982) (citing Charles A. Reich, Towa rdthe Humanist Sudy of Law, 74 YaLe L.J. 1402
(1965); Robert S. Redmount, Humanistid_aw Through Legal Educaion, 1 Conn. L. Rev.
207 (1968)). The Gellhorn article is interesting in and of itself. It is a rather venomous ap-
praisal of the humanistic movement and the book, Becomin@g Lawyer, seinfra note 17.
There is some history here. Som ewh ere in the bowels of my fies, I discovered a pho tocopy
of fascinatng corresponden ce bet ween Walter Gellhom and Jack HHmmelstein from the
summer of 1978. Gellhorn politely but dismissively responds to a draft Himmelstein had
apparently shared with him of Jack HHmmelstein, Re a sssshg Law S wling: An Inquily
into theApplicationof Humanisticeducaional Psychologyto theTeadingof Law, 53 N.Y.U.
L. Rev. 514 (1978).
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that the movement gained momentum. Perhaps it reached its apex in 1981,
with the publication of Beominga Lawyer. A HumanistidPerspetive on Legl
Educaton and Professionalisrit

For some, introducing humanism into the curriculum meant focusing on
devel oping interpers onal skills;!8 for others, like the authors of Beoming a
Lawyer, it was a call for a more value-focused legal education. This focus on
values however, was co upledwith ren ewed atten ti onto the human el em ent in
the law: the human®n gessof teachers, students and, most importantly
dients.!® The book was an out growth of a federally-funded proj ect based at
Columbia Law School, the Project for the Study and Application of Human-
istc Bducation in Law. The Project’s mission was to address the percepti on
that in the process of training law students to become lawyers, for the most
part legal educators at best ignored and at worst dismissed attention to the
core va lues that attracted many students to the study of law.2° These va lues in-
cluded the desire to “help people,” to “make a differen ce,” to seek justice, to
have a positive impact on the world.2! The intellectual indoctrination of law
stu dents distanced many from the ideals that provi ded a meaning for the work
theywished to do,? thus threatening to separa te lawyers from their own moral
core.”

17. EL1zABETH DVORKIN, JACcK HIMMEL STEIN & HowaRD LESNICK, BECOMING A
Law YER: A HUMANISTIC PERS PECTIVE ON LEGAL EDUCATION AND PROFESSIONALISM 2
(1981) [hereinafter DVORKIN ET AL.]. By 1983, Professor Elkins was already lamenting its
decline. Seesupa note 14.

18. Sege.g. David M. Hunsaker, Law, Humanismand Communicaibn: Suggestionsor
Limited Curricular Reform, 30 J. LecaL Epuc. 417 (1979-80). Although this article, writ-
ten by a professor of s peech communication at the Un iversity of Virginia, acknowled ged
the “values”question, its primary focus was on the need for introducing interpersonal skill
development into the law school curriculum.

19. DVORKIN ET AL., Upranote 17, at 3.

20. 1d.at 1-2.

21. For the past twen tyyearsor more, towards the end of each semester in Professional
Responsibility Isurvey students’ hopes and con cerns about practicing law. The most com-
mon response to the question of “What excites you most about the law?” has consistently
remained responses about the possibility of “helping others.”

22. See iftfanote 51 (discussing Viktor FrankI’s sch ool of 1ogo therapy and man’s search
for meaning).

23. DVORKIN ET AL., SUpranote 17, at 2. When I entered the University of Pennsylva-
nia Law School in 1970, it was at the height of the Civil Rights movement and the oppo-
sitionto the Vietnam War. Many if not most of my classmates shared the vision that, armed
with law degrees, we could be champions figh ting for social justice and equality. Three
yearslater, something had happened. Most of my classmates sought and found jobs at pres-
ti gious law firms. Only a few of us maintained the ideals that drew us to the law in the first
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Therapeutic Jurisprudence and the
Comprehensive Law Movement

Some have speculated that the disillusion m ent fuel ed by the Vietnam War
and Water gate may have dampened the efforts of reform ers to approach law
and its probl ems inform ed byahumanistic perspective, thus precipitating the
indivi dualism and materialism that thrived in the 1980s.24 In terest in a more
humanistc approach to legal education and the practice of law may have
waned, but it did not disappear. Professor Susan Daicoff has suggested that
the increasing societal disillusionment with the materialistic, egocen trism of
the 1980s may have paved the way for the burgeoning of devel opments in the
last decade of the twenti eth cen tury and the beginning of the twenty-first, for
what Professor Daicoff has named The Com preh en s ive Law Movement.2>

Therapeutic Jurisprudence

Probably the most influential of these developments has been Therapeutic
Jurispruden ce (T]). Grounded in the noti on that law and legal actors cause
outcomes that may be either thera peutic or anti - therapeutic, TJ calls for at-
ten ti onto those ef fects and a conscious effort, consistent with legal ri ghts and
other important values, to promote legal consequences that enhance wellbe-
ing, and minimize those that diminish it.26 The subsequent “marriage” of T]
with the Preventive Law model?7 calls for, in Professor Bruce Winick’s words,

place.

For studies demonstrating that wellbeing is nurtured far more by intrinsicrather than
exrinsiaewards, see infra ch. 3: Susan Daicoff, Law ya PeronaliyTraitsand ther Réa -
tionshipto VariousAppraacheso Lawyering, at pp. 92-93.

24. Sedéusan Daicoff, Law asa Heding Profesgin The@@om peh en s/ieLaw Moven ent”
6 Pepp. Disp. ResoL. L.J. 1, 47(2006).

25. Sednfranotes 36—41 and accompanying text.

26. Sege.g.Dennis P. Stolle et al., Integra ing Preventive Law and Thea peutic Ju -
rispuden @ A Law and Psyholog Ba®dApproad to Law yeing,in P racTiCcING TH ERA-
PEUTIC JURISPRUDENCE: LAW As A HELPING ProFES s10N 5, 7—8 (Dennis P. Stolle, David
B. Wexler & Bruce J. Winick eds., 2000); International Network on Therapeutic Ju-
risprudence, athttp://www.lawarizona.edu/depts/upr-intj/ (of ficial website of the In ter-
natioml Net work on Th era peutic Jurisprudence) (last visited July 28, 2006) [hereinafter
TJ Website].

27. Preventive law, which focused on proactive counseling to avoid future legal prob-
lems, dates back to the 1950s. The father of the movem ent was Professor Louis Brown.
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“lawyers who practice their profession with an ethic of care, enhanced inter-
personal skills, a sensitivi ty to theirdients’ emoti onal well being as well as their
legal rights and interests, and a preventive law orientation that seeks to avoid
legal problems.”28

TJ has had a profound impact over the past decade or so, not only on legal
systems in the United States,?® but on legal insti tuti ons around the world.3® As
the reader will learn, many of the contributors to this book are writing from,
or are inform ed by, a T] perspective.3! The body of TJ-related scholarship con-

Al ong with Professor Edward Dauer and others, Professor Brown founded the National
Center for Preven tive Law at the University of Denver. Sedalifomia Western Sch ool of
Law Natl Cen ter for Preventive Law, Louis M. B rown Pro gam in Preventive Law, at
http://www.preventivelaw yer.org/main/default.asp?pid=brown_program.htm (last visited
July 25, 2006). In 1969, Professor Brown began the first ever interscholastic coungingcom-
petition. Hunsaker, supra note 21, at 422-23.

28. Seanfra ch. 11: Bruce J. Winick, OveromingPsychdogcal Barriersto Setlement:
ChallengefrtheTJLawyer, at p. 342.

29. The growth of problem-solving courts is perhaps the most dramatic example here
in the United States. Seinfra text accompanying note 52 (describing problem-solving
courts). See ga @a ly Ju pGING IN A TH Era PEUTIC KEY: TH ERA PEUTIC JURIS PRUDEN CE AND
THE COURTS (Bruce J. Winick & David B. Wexler eds., 2003). Perhaps related to the suc-
cesses of the interdisciplinary approach used in problem-solving courts, increasingly legal
services offices are seeking to meet the “extra” legal needs of clients. One such example is
a program of the New York-based Office of the Appellate Defender. OAD ExpandsSocial
Work/Re-etry Progam VII NEws FrRoM THE OFFICE OF THE A PPELLATE DEFEN DER 1
(2006), availate at http://www.appell a tadefen der.org/May%202006.pdf (last visited July
26, 2006). Another example is the Georgia Justice Project, www.gjp.org. (last visited July
26, 2006). Seénfrach. 16: Timothy Floyd, iritualiyand Pra ¢i dng Law asaHealing Ro -
fessionThelmpottanceof Listening,at pp. 482—83.

30. Judges from many different countries around the world are embracing TJ princi-
ples. The National Judicial Institute in Canada is drafting a handbook on how to incor-
porate TJ principles into generalist courts. In July 2004, ProfessorWexler participatedin
a workshop for New Zealand judges to help them iden tify and use thera peutic interven-
tions in gen eral court work. S@David B. Wexler, Thea putic irispudene:[t@Not lust
for Prold em - Steing Cau rtsand Calen d as Aymok In tern a tonal Devd opm en t,sat http://
www.ncsconline.org/WC/Publications/Trends/SpeProTherapTrends2004.html (last visited
Aug 3, 2006). Last Novem ber, at their annual con feren cein Perth, the Western Australian
Country Magistra tes unanimously passed a resolution su pporting the use of TJ in their
courts and programs. S&T] Website, SU ra note 26, Announ@nets June 3, 2005. See
al® Michael S. King, Theaputic Lirispuder@in the dmmowealth 16 ComMon-
WEALTH JUD. J. 19 (2006) (surveying use of TJ in the 53 indepen dent states around the
world that com prise the Com m onwealth).

31. Sege.g.ch. 2: Susan Brooks, Using Socal Work G nsitudsin thePra ¢i ceof Law
ch. 11: Bruce J. Winick, Overcomind’sythologed Ba rri s to S¢ | en ent: Chalen @s for the
TJLawyer, Ch. 12: David B. Wexler, The TJCriminal Law ya: Thea putc lrispuden @
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tinues to grow at an impressive rate,3 and numerous international interdisci-
plinary conferences focused on T] theory and practices are held every year
around the globe.3

Other forces of wellbeing have been at work. Steven Keeva’s 1999 book,
Tranfming Ra ¢i eesFHnding dy and Sai S a ¢ion in the legéLife sharedthe
stories of numerous attorneys who— often without the benefit of a theoreti-
cal framework like TJ—have forged a variety of pathways that allow them to
practi ce law consistent with their va lues and belief systems, allowing them, in
Keeva’s words, to find joy and satisfaction in the legal life.3* Around the same
time, a group of law professors forged an on-line Humanizing Legal Educa-
tion (HLE) community. Propelled by the energy and commitment of Profes-
sor Lawrence Krieger from Florida State University, HLE attracted increasing
numbers of participants, around the country and beyond, determined to find
ways to re-humanize the law school experience.?

and Qiminal Lav Pra d¢i &g Ch. 14: Kristin Henning Demingthe law yer S & UsingT h & -
aputic rispude e@to Define the Law yer@Role and Build Allianes that Aid the Child
Client

32. SeePreface, upra note 3.

33. To date there have been three International Conferences on Therapeutic Jurispru-
dence: in Winchesta, England in 1998, in Cincinnati, Ohio in 2001, and in Perth, Aus-
tralia in 2006. Numerous TJ-related conferences have been held around the globe over the
past several years. For example, the 20th annual meeting of the Australia and NewZealand
Association of Law, Psychiatry and Psychology held in Auckland, New Zealand focusedon
Thera peutic Jurisprudence. ProfessorWinickchaired a panel on Th era peutic Jurisprudence
at the European Association of Psychology and Law held in Lisbon Portugal in 2001, and
a TJ session held at the International Association of Law and Mental Health in Amsterdam
in 2002. Sedruce J. Winick, Theapeu tic rispu d eneDehed athttp://www. brucewinick
.com/Thera peuticJurisprudence. h tm(last visited Aug. 3, 2006). Thera peutic Jurisprudence
played a significant role at the 2004 AALS Clinical Legal Educati on Con ference, % €The As-
sociation of Am erican Law Schools Presents: A Conferen ce on Clinical Legal Education,
Ba to BasicsBa & to the Future at http://www.aals.org/clinical2004/program . htmd (last
visited Aug. 3, 2006); and was featured at The Greek Conference on Professional Respon-
sibility in Crete in 2004. Se€lhe Greek Conference, at www.greekconference.com.au. See
al® Symposium: Theapautic lrispudar @in Clinical Legal Edicaion and Legal ills
Training 17 St. THomas L. Rev. 403 (2005).

34. Preface, KEgva, upra note 3.

35. Seeaicoff, supra note 24, at 49-50. In January 2006, this group organized an all
day workshop at the annual meeting of the Associationof Am erican Law Schools, in Wash-
ington, D.C. entitled A Seath for Balancén theWhirlwind of Law Schol.
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The Comprehensive Law Movement

Around 2000, Professor Susan Daicoff coined the term TheCompehensive
LawMoven en t(CLM) to descri be the conflu en ceof related developments, or
as she has called them, ve ¢01$96—of which Therapeutic Jurispruden ce is
one—that comprise this “movement.”3” Professor Bruce Winick characterized
these as

[M]embers of an extended family.... [S]Jome have red hair, some
have brown hair and brown eyes, some have blue eyes[. B]ut when
you put them all together for a group photo, a striking family re-
semblance is evi dent in each mem ber. Yet, each mem ber has his or
her own distinctive features that are peculiar to that member only.
The beauty of the movement is evident not only in the features that
unify the[m] but also in their distinct and individual differences.3#

These vectors, as described by Professor Daicoff, indude the lensesf TJ,
Preventive Law, Procedural Justice, Creative Problem-Solving, and Holistic
Justice, as well as the pro ce ss@f Collaborative Law, Transformative Media-
tion, Restorative Justice, and Problem-So lving Courts.?® In her ex p1 oration of
the similari ties and the differences among these vectors, Professor Daicof f
notes that all of themaim to “maximizetheemotional, psychological, and re-
lational wellbeing of the individuals and communities” involved,* and require
attention to extra-legal factors.*!

The Contents

The eighteen chapters of this book will introduce the reader to a variety of
skils, techniques, values, attitudes, and information, s ome essential and all

36. “This term ‘vectors’ reflects the forward movement of the disciplines in the future
and their convergence toward common goals.” Id. at 3.

37. For additional summaries of the vectors that comprise the Comprehensive Law
Movement, see Susan Daicoff, The Roleof Theapautic Jurispude @within the Co m pe -
hensie Law Movenent,in PRACTICING THERAPEUTIC JURISPRUDENCE: LAaw As A HELPING
P rOFESSTON465, 470—-83 (Dennis P. Stolle, David B. Wexler & Bruce J. Winickeds., 2000);
Susan Daicoff, TheCompehensive Law Movement 19 Touro L. Rev. 825, 832—45 (2004).

38. Daicoff, supra note 24, at 5.

39. ld.at 16-38.

40. 1d.at 5.

41. 1d.at 9.
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useful, to thea ffetive practi ce of law.42 In addition, you wi ll find in these pages
numerous resources to assist you further in this endeavor.

This book is divi ded into five parts. Part I, Lawyering with In tra- and In ter-
personal Competence in troduces the reader to important psychological and
othersocial scien ce principles that inform the human dimen sions of the prac-
tice of law. The first chapter, Emational Comterceandthe Lawyer®@Jurney,
by this volume’seditor, Professor Marjore Silver, explains the concept of em o-
ti onal com petence and how it is rel evant to law yers’ work. Professor Silver ad-
voc ates for devel oping psychological-mindedness, and of fers illustrations of
psych ol ogical manifestations that createboth obstades and opportunities in
the lawyer/client relationship. Chapter 1 also alerts the reader to the sorts of
psychological and emotional dysfunction—stress, burnout, and vicarious
trauma—to which the empathic lawyer has heightened vulnerability.

Chapter 2, UsingSociaWork Constuctsin the Pradiceof Law, by clinical
law professor and form er social worker Susan Brooks, discusses several el e-
ments, techniques, and constructs familiar to social work and illustrates their
utility for the therapeutically-indined lawyer. These include helpful ap-
proaches to use with especially challengingdients, including those who fail to
keep appointments, those who constantly call the attorney, and those whose
lives are in turmoil. ProfessorBrooks also explores the centrality of familyand
community—h owever defined—in cultivating deep understanding of a
client’s needs and interests.

Inchapter 3, Lawyer Rero naliyTraits and their Ratonship tovarious A -
praacheso Lawyeting, law professor Susan Daicoff, who holds a master’s de-
gree in clinical psychology, surveys thefin din gsof em pirical studies on law yer

42. “Affective” means “of or pertaining to emotions, mood, m ental state, feeling, sensi-
bility” Biology-Online.org, Affetive,at http://www.biology-online.org/dictionary/affective
(last visited Jan. 2, 2006). The earliest reference to afe tivelawyeringof whichI am aware
appears in Ca rrie Menkel-Meadow, Na rowing he Gapby Na rowing he Fdd: Wha® Mss-
ing fran theMac @ £Repo tN Of Kills Legal § en eand Béng aHumanBeang 69 WasH.
L. REv. 593, 606 (1994), in which ProfessorMenkel-Me adow cri ti ques the Mac Crate Report
for ign oring the affective aspects of lawyering. Subsequently, others, most prominently Pro-
fessors Peter Margulies and Linda Mills have written abo ut afe @ivelaw yeiingin the domestic
violence context. Se,ee. g Peter Margulies, Repregn tafon d Dome &tViden @ Sirvivo 1s as
a NewParadign of Povery Law: In Seart of Accessnneion,and VO i€ 63 GEeo. WasH.
L. Rev. 1071, 1072-73 (1995); Linda G. Mlls, Onthe Otheficeof Sl en e:Affe tiveLaw yer -
ingfor InmaeAbuse 81 CornErL L. Rev. 1225 (1996). SeealsoLinda G. Mills, Affe tive
Law yering: The Emdiona Di m esiorsof the Lawyer Cliet Rdationin PracriciNnGg TH Er-
APEUTIC JURISPRUDENCE: LAW AS A HELPING ProFESS10N 419 (Dennis P. Stolle, David B.
Wexler, Bruce J. Winickeds., 2000).
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personality types andtraits, and discusses how these findingsrelate to lawyers’
preferences and strengths. Professor Daicoff explores the Ptbetween person-
ality types and approaches to practicing law generally, and law as a healing
profession in particular. With the caveat that the conclusions of such studies
are generalizations to which there are always exceptions, this chapter may
guidethe reader in determiningwhich type of law practi ce would fit best with
her own interests and inclinations.

In the final chapter of Part I, chapter 4, Making out the GhostBehindthe
Words:Appraching_e@l Text with Psycthologicalnteligencg, Professor Ader-
son Francois explores the significance and implicati ons of re ading legal text
with psychological engagement. After discussing Howard Gardner’s theories
of multiple intelligences in general and as applied to lawyering in particular,
Professor Francois illustrates how to use psyhdogcallawyering inteligenceto
understand three very different written texts. All these texts, h owever, have
one commonality: an automobile accident. The texts examined include por-
ti ons of an important produ cts liability case, HnningenvBlaomed Mobrs,
Inc, E. Scott Fitzgerald’s The GreatGatsf and Bruce Springsteen’s song,
Wrek ontheHighway.

In Part I, Lawyering with Multicultural Competen ce, four clinical law
teachers and scholars focus on the unique challenges that arise in counseling
clients from different cultures. Professors Paul Tremblay and Carwina Weng,
in chapter 5, Multicultua Lawyering: Hauristic and Biae$ d raw from the
rich social science literature on multicultural counseling. Their guidance will
assist lawyers in recognizing cultural dissimilarities, developing sensitivity to
how they may affect the counseling relationship, and making appropriate ad-
justments to accommodate differen ces in cultural orientations. The chapter
cautions practitioners to approach aoss-culturd interactions with inform el
na-kneingand di s plin e naive Z so as tobesen sitive to both cultu ral va ri-
ations as well as individual variations from cultural norms.

Chapter 6, SixPra ¢i cesfor G nneting with Clients AcrossCulture: Ha bit
Four, Wo kingwith Interpretes ,and a h & Mindful Appra ¢ e sby Professors
Susan Bryant and Jean Koh Peters, builds on the authors’ earlier work on the
Five Habits of Cross-cultural Lawyering.*> Their chapter here zooms in on a
particular and critical aspect of cross-cultural lawyering: communication. The
authors illustrate how communication between lawyer and client with differ-
ent cultural orientations can go awry, and offer specificopportunities and cor-
recti ons availablk to the law yer to get communication back on course. This

43. Seeh. 6 infranote 3.



XXX INTRODUCTION

chapter also explors in depth the special challenges of working with inter-
preters when law yer and client speak different languages, and suggests six spe-
cific practices for avoiding miscommunication.

In Part III, Lawyering and Civil Disputes, five authors share their visions
of less adversarial approaches to solving civil problems. Over the past thirty-
five years or so, the alternative dispute resolution movement has increasingly
gained momentum. Althoughit got the early attention of the courts due to
the savings of time and money it afforded as compared to court litigation, re-
cent years have witnessed increasing numbers of advoca tes who have pro-
moted it for its potential in fo s tering harmony and healing, and receiving bet-
ter results for clients.** These five authors are among those supporters.

Chapter 7, by Professor Harold Abramson, Prolem - Steing Advocacyn
Med iatons:A Mod & of Cliet Repre sntaton provides a framework as well
as con c rete advi ce to attorneys who represent dients in civil mediation, urg-
ing a problem-solving, rather than advers a rial approach . The chapter reflects
the methodology devel oped in Professor Abramson's award-winning book,
Maliatfon Repre entafon- AMocaingin a Prod em-Sdéving Pro@ s$ which
fill ed a void of availabk guidance on problem-solving, geared not for the me-
diata, but rather for the lawyer representing a client in mediation. Ap-
proaching mediation as an extension of negotiation, Professor Abramson
suggests strategies for realizing the enhancad value possibk wh en disputants
focus on interestsather than psitonsas well as intelligen tly enlist the as-
sistance of the mediator.

Chapter 8, Cdaboraite Law: Pa¢icing Withat Armot PradidngWith
Heat, by renowned collaborative law practitioner and author Pauline Tesler,
explains collabora tive disputeresolution, an increasingly preferred alternative

44. Seee.g, Daicoff, in PracTicing TJ, upra note 37, at 467—68. “These other shifts
include a decreased emphasis on individualism and individual rights and liberties and an
increased emphasis on preserving relationships, connectedness, identity within a commu-
nity or culture, and familial ties.” Id. at 468. Other examples include: ROBERT A. BARUCH
BusH & JosepH P. FoLGER, THE PROMISE OF MEDIATION: RESPONDING TO CONFLICT
THROUGH EMPOWERMENT AND RECOGNITION (1994); ROBERT A. BARUCH BUSH & JOSEPH
P. FOLGER, THE PROMISE OF MEDIATION: THE TRANSFORMATIVE APPROACH TO CONFLICT
(1994); Carrie J. Menkel-Me adow, The Mary Ways é Meliatort The Tanf® maibn of Tra -
ditions,Ideologes ParadigmsandPradices in Mepiarion: THEORY, PoLICY AND PRACTICE
111 (Carrie Menkel-Meadow ed., 2001) (reprinted in 11 NeGoTIATION J. 217 (1995)).

45, HAROLD ABRAMSON, MEDIATION REPRESENTATION — ADVOCATING IN A PROBLEM-
SoLvING Process (2004). This book was the recipient of the International Institute for
Conlflict Prevention and Resolution for Dispute Resolution (CPR) 2004 Book Award. See
http://www.cpradr.org. (last visited July 28, 2006).
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to contentious divorce litigation, taking hold not only throughout the United
States, but in many other countries as well. Collaborative law involves a con-
tractual arran gement among the lawyers and their dlients that provi des a stru c-
turedesign ed to for ge agreem ent bet ween the parties, one that is constructive
and healing, and that focuses on the best interests of the dients and theirchil-
dren. Collaborative practice has had transfamative effects not only on the
parties, but on the lawyers who engage in it as well; it is a “poster child” for
the law as a healing profession movement.4 Ms. Tesler describes the devas-
tating emoti onal toll that traditi onal divorce liti gation ex acts on parties and
counsel alike, the limitati ons of judicially-availabk relief, and explains how
collaborative law offers the possibility of a far superior therapeutic resolution
for divorcing couples.

In Chapter 9, TheCultuedf LegalDenial ProfessorJonathan Cohen, who
has written wisely and well about the role of apology in legal disputes,*” here
explores the paradox that although we are taught as children that the ri ght thing
to do is to take responsibilityfor our wrongdoing, and to own up to our role
in causing harm, lawyers are trainedto advise their dients—in particular their
dients who are defendants—just the opposite. Attorneys regulary caution
dients nd to take responsibility and to deny liability Professor Cohen writes
that not only does this gen erally escalate conflict, it likely also has a nega tive
impad on the defendant dients—and perhaps the lawyer’s—wellbeing. The
chapter examines the moral, psychological, rdational, and econ omic risks of
denial and, while recognizing the po ten tial difficulty of having su ch discus-
sions, su ggests that ethical and zealous representation of ten requires attorn eys
to discuss such factors with their dients. Professor Cohen explains why attor-
neys should not only advise dients about their legalrights, but should also con-
sider en gaging dients with respect to their moral responsibilities.

In chapter 10, Hurting Clients the inimitable Dean Emeritus and Profes-
sor EdwardDauer, one of the earliest propon ents of Preven tive Law,* explains
how, although lawsuits are almost always about money, money is frequently
nat what many clients are seeking. This has been demonstrated empirically in
the medical malpracti cearena in studies from several co u n tries, including the

46. Collaborative problem-solving is being used in other fields as well. Sege.g.,Barry
E. Hill & Nicholas Targ, Cdlaboative Prodem-Sdving: An Option for Preventing and Re -
soling Environmental ConRicts36 Envrr. L. Rer. NEws & ANALysts 10440-10455 (2006).

47. Sesge.g.Jonathan R. Cohen, Apdoy andOrginization&xd o ing an Exampe fom
MedichPra d¢ice, 27 Forpuam Urs. L.J. 1447 (2000); Jonathan R. Cohen, AdvisingClients
to Apdlogze, 72 S. CaL. L. Rev. 1009 (1999).

48. Seeupranote 30 and accompanying text.
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United States, that Professor Dauer discusses. However, trained to reduce all

hurts to money, lawyers ra rely consider that alternatives— perhaps an apo -

ogy, or anexplanation—may really be what the cl i ent needs or wants. Mon ey
is often a poor substitute for accountability, which, as explained by Professor

Dauer, may encompass any or all of santion, resbration corretion, or com -
munication Professor Dauer offers sound reasons for suggesting lawyers may

better counseltheir civil clients by exploring with them a ra n ge of alternatives,

induding, but certainly not limited to, litigation. Further, to do this effectively

and well, lawyers must retrain themselves to listen to—and for—their dients’

authentic needs and desires.

In chapter 11, Overcomingps yh ol oigal Barria@sto Setlemat: Chalenge s
for the TJ Law yer, Therapeutic Jurispruden ce co-founder, Professor Bruce
Winidk, explores the lawyer’s opportunities for counseling dients on pursu-
ing alternatives to litigation. ProfessorWinickstarts from the premise that al-
thoughlitigation is rarely in the client’s best interest, the hu rt and angerdients
often experience complicate the client’s ability to appreciate why alternatives
to litigation are likely to better meet her goals and interests, incuding her abil-
ity to achieve psychological healing and wellness. Through understanding a
range of emotional and psychological responses, the TJ attorney who has en-
hanced interpersonal, interviewing, and counselingskill s, coupledwith some
basic techniques from psychology, can assist the client in overcoming resist-
ance to settlement and in successfully navigating some of life’s most difficult
moments.

In PartIV, Lawyering and the Criminal Justi ce Sys tem, three writers explore
what thera peutic law yering has to of fer those who representdientsaccused of
committing crimes. In chapter 12, TheTJ Criminal Law yer: Theaputic l -
rispudeneand Gimina Law Pia di & Professor David Wexler, who partnered
with Professor Winickin founding TJ, describes how defense law yers might
use thera peutic practices and approaches to promote bet ter outcomes for their
dients. By focusing on opportunities for treatm ent and services early on in
the process and at various points thereafter, lawyers may be able to forge agree-
ments with prosecutors and judges for interdisciplinary, rehabilitative alter-
natives to incarceration. Even when incarceration is ordered, the lawyer can
work with the client to increase readiness for rehabilitation and toward even-
tual release and reentry.

In chapter 13, A Pullic Defenderin a Problem-Séving Court, Executive Di-
rector of Brooklyn Defender Services, Lisa Schreibersdorf, a criminal defense
lawyer with more than twenty years experience, shares her personal story.
Early in her career, Ms. Schreibersdorf developed appreciation for the multi-
plicity of needs that her clients presented, as well as for the profound ways in
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which the criminal justice sys tem failed to meet those needs. The advent of
specialized prdolem-®Ilving courtsin Brooklyn in the mid-nineties—interdis-
ciplinary systems designed to address multiple needs and provide rehabilita-
tion for defendants accused of crimes related to drug addiction or mental
health problems*—offered Ms. Schreibersdorf and her clients authentic op-
portunities for healing and redem ption. Ms. Schrei bers dorf describe both the
vi ctories and the challen ges of insuring vi gorous client representationin a sys-
tem that, while offering a pathway to health and rehabilitation, nonetheless
requires defendants to waive their constitutional rights to trial.

Clinical Law Professor Kristin Henning, in chapter 14, DePnngthe lawyer
SelfUsingTherapeutic urisrudeneto Demethe Lawyer®@Role and Build Al -
lianesthat Aid the Child Client, extends the application of therapeutic ju-
rispruden ce principles to representing clients in the juvenile justice system.
Profe ssor Henning focuses on forging a lawyer/client relati onship that em-
powers the youngdient, gives her voice andvalidation, enhanaespositive out-
comes, and promo tes possibilities for lasting rehabilitation, all the while mind-
ful of preserving the juvenile’s legalrigh ts. Sheex plores as well the significance
of family, community, and interdisciplinary partn erships in achieving reha-
bilitative goals, as well as the challenge of insuring cli ent autonomy consistent
with these alliances.

Part V focuses on Lawyering with Mindfulness, Spirituality, and Religion.
While many lawyers pursue the practice of law as a healing profession for
purely secular reasons, others are motiva ted to do so by virtue of their reli-
gious faith.>0 My experience in discussions with many caring, committed col-

49. These are only two examples of the kinds of problem-solving courts that have
evolved in recent years. SeeCenter for Court Intervention, at http://www.courtinnovation
.org/inde (last visited July 28, 2006) (website for The Cen ter for Court Innovation that
has been instrumental in creating many of these courts).

50. Se gengally, e.g.Symposium, Reonding Law yersOProfessonal Lives with ther
Faith 27 Tex. Tecu L. Rev. 911-1427 (1996). Se alo HEALING EMOTIONS: C ONVERS A-
TIONS WITH THE DALATI LAMA ON MINDFULNESS, EMOTIONS, AND HEALTH (Daniel Gole-
man ed., 1997). This interdisciplinary gathering of ten Western scholars—among them
ex perts in the fields of psychology, physiolog, behavi oral medicine, and philosophy—met
with the Dalai Lama in Dharamsala, India in 1991 to explore the relationship bet ween
health and emotions, induding whether an ethical system of moral values could be
grounded on something other than a religious belief system. Id. at 1, 4, 18. According to
the Dalai Lama, this was necssitated by the realitythat the majori ty of the world’s peoples
held no religious belief system. Was there an effective way to appeal to such persons that
they had a moral obligation to address the systemic problems of poverty, illness and dev-
astationthroughout the world? Id . at 18. DanielGoleman, whose work on em o tional com-
petence is discussed infra ch. 1: Marjorie A. Silver, Enctional Competenceandthe Lawyer®
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leagues has convinced me that the subject of religion and spirituality is one
that causes many lawyers discomfort. While I do not claim to understand all
of the reasons for this, I believe it bears relationship to the deep ambivalence
many lawyers share abo ut the appropriateboundary bet ween the pers onal and
the public. Nothing is more personal than our religion, our belief system, or
the fact that we subscribe to neither For many of us, what chu rches we at-
tend and what practi ces we employ to help us make sense out of the world
and our place in it, are matters private and separate from what we do when
we engage in our professional work.

For others, however, for those who ex perien ce their workasacallinga vo -
caton theyare integrally related. Integration of one’s personal values with
one’s professional pursuits is arguably essential for practicing law as a healing
profession. The absence of such integra ti on contributes to a kind of m oral dis-
connect that threatens lawyers’ psychological and emotional wellbeing.! One
may or may not participate in an organized religion or hold any spiritual be-
lief system.”> But unless one finds meaning in one’s work other than as a
source of income, it will likely be difficult to sustain one’s interest, enthusi-
asm, and commitment over the decades of one’s career.5

Jume, at pp. 9-12, su ggests that furtherresearch on the alre ady documented connection
between negative emotions and ill health may offer such a possibility. Id. at 5, 33—44.

51. Seech. 1, sipranote 50, at pp. 42—44. The European psychiatist and concentration
camp survivor, Viktor Frankl, developed the sch ool of psychothera py known as logother-
apy (also known as “The Third Viemese School of Therapy”). Its premise is that man’s
search for meaning is intrinsic to being human, and vitally important in the pursuit of hap-
piness. VIK TOR E. FRANKL, MAN’S SEARCH FOR MEANING 120-21 (1984). One of several
studies su pporting his con clusionwas a su rvey undertaken by Johns Hopkins of about 8,000
students from forty-eight colleges. When asked what they considered “very important” to
them, 16 percent chose “making a lot of money” compared to 78 percent who sel ected “find-
ing a purpose and meaning to my life” Id.at 122.

52. One of my colleagues who falls into this category, a civil libertarian and human
ri ghts activist, has shared with me that he admires, s om etimes even envies, those for wh om
doing good works is grounded in their reigious belief system. He has tri ed meditation, see
infra text at note 56, but has found it doesn’t work for him.

53. Althoughmy “google”search revealedavari ety of definitions of spirituality David
Hall, form er dean and professor of law at Northeastern Law Sch ool has a definiti on that
resonate for me in his new book, THE SPIRITUAL REVI TALIZATI ON OF THE LEGAL PRrO-
FESSION: A SEARCH FOR SAC RED R1vERs (2005): “ ‘the intentional decisionto search for a
deeper meaning in life and toactualize in on €s life the highest va lues that can behumanly
obtained.” RichBarlow, Balaninglifeand Radi ;e Gé ting Lavyers toRe & Mo ral Com -
passTHE BostoN GLOBE, April 2006, availale at http://www.lexisone.com/balancing/
articles/b040006h.html (last visited April 18, 2006).
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In the chapters that follow; four authors share what they have discovered as
sources for inspira ti on in their professional journeys. These chapters contain
insiglts that many re aders wi Il likely find inspiring?* and practical advice that
many willfind useful in your journey to better serve your clients’ needs and de-
rive more satisfadion from your work. I invite any skeptical readers to approach
these chapters with nonjudgmental curiosity to see what they might offer.

The first of these, chapter 15, Awarenessn Lawyering: A Primeron Paying
Attentionby ProfessorLeonardRiskin, describes contemplative practi ces that
were developed and refined by Buddhists but are widely used in secular West-
ern society.>> He offers practical advice on how to better tune in to what your
client needs to communicate, and on how to develop the capacity to be a bet-
ter listener to your dient, through being mentally and emotionally present.
ProfessorRiskin, a ren own ed ex pert on bothmediatioand mindfulness med -
itaton describes the ben efits of mindfulness and of fers step - by - s tepguidance
on how to cultiva te this state of mind through meditati on that enables the
practitioner to develop nonjudgmental awareness and loving-kindness.>

In chapter 16, Sirituality and PradicingLaw asa HealingProfessionThe
Impotane of Lisening Professor Timothy Floyd explores different kinds of
listening: listaing to our lives, listening for opportunities for healing and rec-
onciliation, and listening to clients and others in legal conflict. For Professor
Floyd, practicing law as a healing professionrequires theemploym ent of spir-
itual practices. He suggests that Christianity Judaism, and Islam are con-
cern ed with healing our brokenness, and su ggests listening as a fra m ework for
both exploring our spirituality and for practicing law as a healing profession.
This listening includes paying attention, seeing clearly, understanding deeply,
and re aching out with empathy. Professor Floyd shares his own ex periences
of deep listening and spirituality in his death penalty representation work.

54. The words“inspiring” and “spiritual” share common roots. Both come from the
Latin word spiarg “to breathe.” WeBsTER’S THIRD NEw INTERNATI ONAL DICTI ONARY OF
THE ENGLISH LANGUAGE UNABRIDGED 1170, 2198-99 (1993).

55. Goleman, 2 pranote 50, at 5. Professor Riskin has received inspiration from Jon
Kabat-Zinn, whose Stress Redu cti on Clinic at the University of Massadwsetts Medical Cen-
ter in Worcester, Massadwusetts, uses Mindfulness Meditati on practi ceto enhance the well-
being and improve the medical healthfulness of, among others, chronicallyill pati ents and
medical students. Id.at 113-43.

56. These concepts, too, have roots in Buddhist philosophy. Sege.gid.at 19, 185, 191
(on loving-kindness, towards oneself as well as others) and 120-21, 184-85 (on nonjudg-
m ental awareness). The Dalai Lama was taken aback to learn that low sef-estem was a
pervasive problem in the West. “There is no such concept as self-loathing or self-depreca-
tion ... in Tibetan culture.” Id. at 184.
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In chapter 17, S ourn & to Sojol r &, Professor Ca lvin Pang invi tes us to
accompany him on a journ ey to understand how spiritualityinforms his—and
our— professiomd quest. For him, the spiritual is always a part of us, whether
we acknowl ed geit, value it, or not. It is an inherent part of our beinghuman.
Professor Pang explores the challen ge of maintaining awareness and being pres-
ent to our spirituality, as we juggle the demands of law sch ool and practice,
and seek theex trin sic, material rewards that so of ten define success. He shares
stories from Father Dan Edwards, a lawyer turned priest, whose faith enabled
him to find redem pti on even in dients who had committed heinous crimes.

Chapter 18, TheGoal Lawyer:Choaingto Béi eein thePromis o Our Graff
the last chapter of both this part and the book, is an inspirational essay from Pro-
fessor Paula Franzese that encourages the reader to search for meaning in the face
of the negativi tyand cynicism that pervade the legal profession. Sharing poignant
stories—her own and those of others—Professor Franzese entreats us to use our
knowledge and skills to brid ge the gap between the world that is and the one that
ought to be. She counsels us not to let the fact that we can not cure all of the
world’s problems stop us from taking on those that we can—and we should not
underestimate our abilities to effect small miracles in the word. “[T]here are
countless dients and causes out there,” she writes, “some of them as yet name-
less and unknown, waiting for us to make the difference that only we can make.”s?

Wh atever calls to us, let it be som ething that sustains us throughout our
lives. For some of us, that will mean fighting for social, economic, or politi-
cal justice. For others it will be championing the environment. For still oth-
ers, it will be providing com petent legal services at reasonable prices to the
mem bers of our communities. Whatever it is, let it be something that chal-
lenges us every day to be not only the best lawyers we can be; let it be some-
thing that allows us to be the best people we can be.

I invite the reader, in a spirit of generosity and optimism, to open up to
the opportunities for wellbeing that this book offers you and your clients.

Marjorie A. Slver
August2006

57. Ch. 18, infra, at p. 521.
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