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Preface

Over the past thirty-five years, the United States has created a far-reaching and com-
plex regulatory system for protecting the environment. At the heart of this system lies
enforcement. It is vital to ensuring that the goals of our environmental statutes are real-
ized in practice and are not simply words on paper. Literally thousands of attorneys in
government, private practice, and public interest organizations are involved in environ-
mental enforcement issues in their practices. Yet enforcement issues often are given only
limited attention in traditional environmental and natural resource law casebooks.

This book seeks to remedy this shortcoming. It is the first casebook devoted exclu-
sively to environmental enforcement issues and it is designed to provide students with
exposure to the full range of legal issues and practical challenges they will face in han-
dling enforcement cases. It covers all of the major areas of enforcement: government in-
vestigation and information gathering; administrative, civil, criminal, and citizen en-
forcement; and liability for contaminated waste sites. The book also explores a range of
interesting and emerging policy issues, including the theories underlying the various
models of environmental enforcement, the appropriate roles of federal and state gov-
ernments in enforcement, the growing use of compliance incentives and assistance pro-
grams in lieu of traditional enforcement activities, and other alternative enforcement
strategies, such as permit bars, spotlighting techniques, and common law remedies.
The book is designed for a single semester course taught either as a seminar or as a
more traditional lecture course. It also can serve as a supplement to existing survey
courses in environmental, natural resources, or administrative law.

This book does not require previous coursework or background in environmental law
and it does not presume familiarity with this subject matter. The materials in the book
focus on the “enforcement” issues raised in cases, regulations, policies, and scholarly ar-
ticles, rather than the underlying substantive law. In some instances, however, a strict di-
vision between the two is not possible. For example, the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) is a liability-based statute. Thus,
chapter 5, which covers waste site liability, explores a number of issues relating to when
parties are liable for cost recovery under CERCLA. We also have tried not to replicate too
much material that is included in general environmental or natural resource law case-
books, although obviously there is some overlap with key cases. For example, in our
chapter on citizen enforcement, we do not cover citizen suits against government agen-
cies for failure to carry out mandatory duties or to challenge agency decisions, because
this topic is covered in detail in many environmental and administrative law casebooks.

Many of the cases and articles in the book involve enforcement of pollution control
requirements by the U.S. Environmental Protection Agency (about which the most has
been written), although we also include materials on the enforcement of natural re-
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sources and wildlife laws and state environmental enforcement. The principles and
themes that emerge from these materials, however, extend far beyond their immediate
context and are applicable to a range of regulatory and administrative areas.

A note on the editing conventions we use. In general, we have omitted footnotes and
other references from excerpted materials. We left in citations from case excerpts that
are directly discussed by the court or that we believe are important to understand the
opinion. The few case footnotes that are included are numbered as they appear in the
original opinions. We have indicated text omitted from the original sources with three
periods separated by a space, and material that we have added by using brackets [ ].

We would like to thank our editors at Carolina Academic Press for all their help in
the book production process, as well as Peter Whitten, our outstanding copy editor. We
are deeply grateful to the following people who read and commented on earlier versions
of our chapters: Bill Andreen, Ron Aronovsky, George Czerniak, Jim Lofton, Tim Mal-
loy, Dave Markell, Jim May, Jeff Miller, Leverett Nelson, Steve O’Rourke, LeRoy Pad-
dock, Mike Walker, and Noel Wise. Thanks also to Tom Bramscher and Eric Schaeffer
who furnished us with helpful information. We also are extremely appreciative of the
excellent help provided by our law student research assistants: Holly Bressett, Will Cun-
ningham, Jr., Rebecca Drube, Jordan Gerheim, Clarissa Kearns, Ellen Mathews, Ashling
McAnaney, Angela Romero, Trip Smalley, Keith Sonderling, Mark Swanson, Megan
Symonds, Patrick Williams, and David Zizmor. We received excellent administrative
help from Jesse Monteagudo and Pat Paulson. Thanks to the Rocky Mountain Mineral
Law Foundation for the research grant it provided for this book. Finally, we thank Nova
Southeastern University School of Law, Golden Gate University School of Law, and The
University of Alabama School of Law for their administrative and financial support.
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