
Workers’ Compensation
Practice for Paralegals

morg dev 00 fmt final  1/16/08  11:51 AM  Page i



morg dev 00 fmt final  1/16/08  11:51 AM  Page ii



Workers’ Compensation
Practice for Paralegals

Lynne J. DeVenny

J. Griffin Morgan

Carolina Academic Press

Durham, North Carolina

morg dev 00 fmt final  1/16/08  11:51 AM  Page iii



Copyright © 2008
Lynne J. DeVenny and J. Griffin Morgan

All Rights Reserved.

Library of Congress Cataloging-in-Publication Data

DeVenny, Lynne J.
Workers' compensation practice for paralegals / by Lynne J.

DeVenny, J. Griffin Morgan.
p. cm.

Includes bibliographical references and index.
ISBN-13: 978-1-59460-264-1 (alk. paper)
ISBN-10: 1-59460-264-6 (alk. paper)

1. Workers' compensation--Law and legislation--United States. 2.
Legal assistants--United States. I. Morgan, J. Griffin. II. Title.

KF3615.Z9D48 2008
344.7302'1--dc22

2007044852

Carolina Academic Press
700 Kent Street

Durham, North Carolina 27701
Telephone (919) 489-7486

Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America.

morg dev 00 fmt final  2/5/08  2:01 PM  Page iv



Table of Contents

Preface xiii

Chapter 1 Overview of Workers’ Compensation Law 3

Paralegal Practice Tips 3
1.1 History of Workers’ Compensation Legislation 4

1.1(1) The Industrial Revolution 4
1.1(2) The Development of Workers’ Compensation 4

1.2 The Workers’ Compensation System in the United States 6
1.3 Workers’ Compensation Acts Were Compromise Legislation 8

1.3(1) Elimination of Fault as a Basis for Liability 8
1.3(2) In Return for the Elimination of Fault as a Basis for 

Liability, the Potential Recovery of the Injured Worker 
was Reduced 9

1.4 Benefits Payable to the Injured Worker 10
1.4(1) Medical Benefits 10
1.4(2) Wage Loss (Indemnity) Benefits 11
1.4(3) Death Benefits 13

1.5 Types of Workers’ Compensation Insurance 13
1.6 Locating State Workers’ Compensation Agencies and Laws 14

1.6(1) Addresses and Home Pages for All 50 States 14
1.6(2) Links to State Workers’ Compensation Rules and 

Statutes 15
1.6 Locating Federal Workers’ Compensation Agencies and Laws 15
1.7 General Reference for Workers’ Compensation Practitioners 16

Chapter 2 Determination of Compensable Claims 17

Paralegal Practice Tips 17
2.1 The Employment Relationship in Workers’ Compensation 17

morg dev 00 fmt final  1/16/08  11:51 AM  Page v



vi Contents

2.1(1) Employee v. Independent Contractor 18
2.1(2) Number of Employees 19
2.1(3) Exclusion of Certain Occupations or Categories of

Workers 19
2.1(4) Statutory Definitions of Employment, Employer and 

Employee 21
2.1(5) Exclusion from Coverage for Fraudulent Employment 

Application 24
2.2 Injury by Accident Cases 25

2.2(1) Injury by Accident 26
2.2(2) Injuries Arising out of Employment 27
2.2(3) Tests to Determine Connection to Work 27
2.2(4) Categories of Risk 29
2.2(5) Injuries in the Course of Employment 30

2.3 Occupational Disease 34
2.4 Disability 38
2.5 Defenses to Claims for Compensation 38
2.6 Exclusiveness of Workers’ Compensation 38
2.7 Third Party Claims 39
Summary 39

Chapter 3 Evaluation and Acceptance of Case 41

Paralegal Practice Tips 41
3.1 Initial Client Interview 43

3.1(1) Personal Information 44
3.1(2) Employment Information 45
3.1(3) Carrier/Administrator Information 47
3.1(4) State Agency Information 48
3.1(5) Injury Information 49
3.1(6) Medical Provider Information 50
3.1(7) Educational and Vocational Information 51
3.1(8) Miscellaneous Information 52

3.2 Authorizations 54
3.3 Fee Agreement 56
3.4 Injured Worker’s Documents 56
3.5 Firm Guidelines for Injured Workers 57
3.6 Letters of Representation 58

3.6(1) Accepting Claims for Investigation Only 58
3.6(2) Letter of Representation to Client 58

morg dev 00 fmt final  1/16/08  11:51 AM  Page vi



Contents vii

3.6(3) Notice of Representation to Carrier/Administrator 58
3.6(4) Request for Information from Carrier/Administrator 59
3.6(5) Notice of Representation to State Agency 59
3.6(6) Request for Information from State Agency 59

3.7 Case Management Software 60
3.8 Client Relations 61

3.8(1) Maintaining Contact with Clients 62
3.8(2) Providing Clients with Documents 62
3.8(3) Assisting the Injured Worker 62

Form 3.1—Sample Workers’ Compensation Client 
Intake Sheet 64

Form 3.2—Sample Medical Authorization 69
Form 3.3—Social Security Administration Consent for 

Release of Information 70
Form 3.4—Sample Fee Agreement  71
Form 3.5—Sample Client Guidelines 72
Form 3.6—Sample Client Representation Letter 75
Form 3.7—Sample Carrier/Administrator Representation 

Letter 76
Form 3.8—Sample State Agency Representation Letter 77

Chapter 4 Filing Claims, Requests for Relief, and Responses 79

Paralegal Practice Tips 79
4.1 Calculating Time Limits to File Claims or Respond to Notice of

Claims 81
4.1(1) Using Information Provided by Client or Client 

Representatives 83
4.1(2) Review of Medical, Personnel and Other Documents 

to Verify Dates 84
4.1(3) Attorney Confirmation of Time Limits and Deadlines 85

4.2 Properly Filing Claims or Responses to Notice of Claims 85
4.2(1) Required and/or Accepted Format or Forms 85
4.2(2) Acknowledgment by State Agency, Employer and 

its Representatives 86
4.3 Accepted Claims 86

4.3(1) Filing Proper Acceptance Forms with State Agency 87
4.3(2) Determining Time Limits to Accept or Deny Claims 87

4.4 Denied or Contested Claims 88
4.4(1) Denial Letters or Forms 88

morg dev 00 fmt final  1/16/08  11:51 AM  Page vii



viii Contents

4.4(2) Deadlines to Appeal Denied Claims and/or Request 
Hearings 89

4.5 Requests for Relief and Responses  89
4.5(1) Types of Relief Requested 89
4.5(2) Format for Requests for Relief or Responses 90
4.5(3) Exhibits to Requests for Relief and Responses  91
4.5(4) Deadlines to Respond to Requests for Relief 92

Form 4.1—Sample Index of State Agency File 93
Form 4.2—Sample Motion for Approval of Medical 

Treatment 94

Chapter 5 Medical Records and Evidence 99

Paralegal Practice Tips 99
5.1 Obtaining Medical Records 100

5.1(1) Ethical Considerations 100
5.1(2) Contacting Medical Providers 101
5.1(3) Organizing Medical Records 101
5.1(4) Verifying Complete Set of Medical Records 102

5.2 Reviewing and Summarizing Medical Records 103
5.2(1) Medical Summary Format 104
5.2(2) Prior and Unrelated Medical Treatment 107
5.2(3) Deciphering Medical Abbreviations, Terms and Codes 107

5.3 Identifying Key Medical Issues 109
5.3(1) Causation 109
5.3(2) Pre-Existing Conditions 110
5.3(3) Disability or Work Restrictions 110
5.3(4) Permanent Injury 111
5.3(5) Future Medical Needs 111

5.4 Medical Research 112
5.5 Medical Provider Contact 113

5.5(1) Obtaining Written Opinions from Doctors 114
5.5(2) Providing Documents to Doctors to Review 115

5.6 Handling Unpaid Medical Expenses 115
5.6(1) Requesting Itemized Billing Statements 116
5.6(2) Contacting Medical Billing or Collection Departments 116
5.6(3) Summarizing Medical Expenses 117

5.7 Preparing for Medical Depositions 118
Form 5.1—Sample Medical Request Letter to Doctor’s 

Office 120

morg dev 00 fmt final  1/23/08  3:46 PM  Page viii



Form 5.2—Sample Medical Request Letter to Hospital 121
Form 5.3—Sample Medical Records Index 122
Form 5.4—Sample Summary of Medical Expenses 122
Form 5.5—Sample Medical Record Summary 123
Form 5.6—Sample Medical Record Summary 125
Form 5.7—Sample Request for Medical Necessity Letter 

to Doctor 127
Form 5.8—Sample Letter to Doctor re: Causation 

Opinion 128

Chapter 6 Investigating and Obtaining Evidence in Claims 129

Paralegal Practice Tips 129
6.1 Reviewing Documents 130

6.1(1) Injured Worker’s Documents 130
6.1(2) Carrier/Administrator Claim File 132
6.1(3) Recorded Statement 133
6.1(4) Personnel Records 133
6.1(5) Medical Records 135

6.2 Lay Witnesses 135
6.2(1) Identifying Lay Witnesses 136
6.2(2) Interviewing Lay Witnesses 137

6.3 Expert Witnesses 137
6.3(1) Identifying the Need for Expert Witnesses 137
6.3(2) Finding Expert Witnesses 138
6.3(3) Requesting Information from Expert Witnesses 138
6.3(4) Providing Documents to Expert Witnesses 139

6.4 Formal Discovery 139
6.4(1) Interrogatories 140
6.4(2) Requests for Production of Documents 141
6.4(3) Request to Inspect Premises 142
6.4(4) Requests for Admissions 142
6.4(5) Depositions 143

6.5 Private Investigators 143
6.6 Miscellaneous Evidence 143

Form 6.1—Sample Injury by Accident Interrogatories to 
Defendant 145

Form 6.2—Sample Occupational Disease Interrogatories 
to Defendant 152

Contents ix

morg dev 00 fmt final  1/16/08  11:51 AM  Page ix



Form 6.3—Sample Injury by Accident Interrogatories to 
Plaintiff 160

Form 6.4—Sample Requests for Admissions 166

Chapter 7 Catastrophic Injuries and Death Claims 167

Paralegal Practice Tips 167
7.1 Identifying the Needs of Workers with Catastrophic Injuries 168
7.2 Home Health Care 169

7.2(1) Compensation for Family Members Providing Home 
Health Care 170

7.3 Disability Access—Modifications to Residence 171
7.4 Disability Access—Vehicles 172
7.5 Durable Medical Equipment 173
7.6 Life Care Plans 175

7.6(1) Determining the Need for a Life Care Plan 175
7.6(2) Who Pays for the Life Care Plan 176
7.6(3) Finding a Life Care Planner 176
7.6(4) Reviewing Life Care Plans 177

7.7 Death Cases 177
7.7(1) Death at Time of Injury 177
7.7(2) Death Later from Complications 178
7.7(3) Documentation of Death 178
7.7(4) Expert Opinion for Cause of Death 179

7.8 Death Benefits 179
7.8(1) Determining Benefits 179
7.8(2) Determining Beneficiaries 180
7.8(3) Documentation of Beneficiaries 180
7.8(4) Appointment of Guardian Ad Litem and Opening an 

Estate 181
Form 7.1—Sample Request for Myoelectric Prosthesis 182

Chapter 8 Mediations and Hearings 185

Paralegal Practice Tips 185
8.1 Mediations 186

8.1(1) Documents Needed for Mediation  189
8.1(2) Preparation for Mediation 191
8.1(3) Valuing the Injured Worker’s Entitlement to Benefits 193
8.1(4) Mediation Outline or Case Summary 196

8.2 Pre-Hearing Preparations 196

x Contents

morg dev 00 fmt final  1/16/08  11:51 AM  Page x



8.2(1) Pre-Trial Agreements 196
8.2(2) Subpoenaing Witnesses 198
8.2(3) Scheduling Depositions 199
8.2(4) Exhibits 199

8.3 Assisting the Attorney at Hearing 200
8.3(1) Scheduling Witness Testimony 200
8.3(2) Hearing Exhibit Log 200
8.3(3) Taking Notes 201
8.3(4) Tickling Post-Hearing Deadlines 201

Form 8. 1—Sample Preliminary Case Evaluation 
Form 202

Form 8.2—Sample Mediation Outline 204
Form 8.3—Sample Pre-Trial Agreement 206
Form 8.4—Sample Witness List 209
Form 8.5—Sample Hearing Exhibit Log 210

Chapter 9 Workers’ Compensation Medicare Set-Aside 
Arrangements (WCMSAs) 211

Paralegal Practice Tips 211
9.1 Basis for WCMSAs in Workers’ Compensation Cases 212
9.2 Key Abbreviations Used by CMS 213
9.3 When WCMSAs Are Required 214
9.4 Obtaining a WCMSA Proposal 214
9.5 Submitting WCMSA Proposal to CMS for Approval 216

9.5(1) Required Consent to Release Form 216
9.5(2) Rated Age 216
9.5(3) Settlement Agreement or Court Order 217
9.5(4) Set-Aside Administrator Agreement 217
9.5(5) Medical Records 217
9.5(6) Medicare Payment History 217

9.6 Online Sources of Information about WCMSAs 218

Chapter 10 Miscellaneous Workers’ Compensation Issues 219

Paralegal Practice Tips 219
10.1 Bankrupt Employer or Insurance Carrier 220

10.1(1) State Guaranty Funds 220
10.1(2) Submitting Proof of Claim Forms 221
10.1(3) Online Sources for Bankruptcy Information 222

10.2 Third Party Claims 222

Contents xi

morg dev 00 fmt final  2/5/08  2:02 PM  Page xi



10.2(1) Identifying Third Party Claims 223
10.2(2) Statutes of Limitations in Third Party Claims 224
10.2(3) Representation in Third Party Claims 225
10.2(4) Carrier/Administrator Liens Against Third Party 

Recoveries 225
10.3 Working with Rehabilitation Consultants 226

10.3(1) Initial Contact 226
10.3(2) Physical or Work Restrictions 228
10.3(3) Job Search 228
10.3(4) Rehabilitation Reports 230
10.3(5) Online Sources for Rehabilitation Consultant 

Information 231
Form 10.1—Sample Initial Letter to Medical 

Rehabilitation Consultant 233
Form 10.2—Sample Initial Letter to Vocational Rehabilitation

Consultant 235
Form 10.3—Sample Job Search Log 238

Appendix A List of Frequently Used Medical Abbreviations 239

Index 245

xii Contents

morg dev 00 fmt final  1/16/08  11:51 AM  Page xii



Preface

The purpose of this textbook is not to provide a detailed analysis of work-
ers’ compensation laws nationwide, but to discuss the practical aspects of
managing workers’ compensation cases by paralegals working under the su-
pervision of attorneys.
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