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Preface to the First Edition

The Genesis of the Book

The principal purpose of this book is to help train law students in the art of doing
merger and acquisition deals. This book had its genesis in several of the courses I had as
a student at the University of Pennsylvania School of Law 25 years ago. Those courses ex-
cited my interest in mergers and acquisitions. The book is, therefore, appropriately ded-
icated to my Penn professors who introduced me to the topics addressed here: Professors
Robert H. Mundheim, Bernard Wolfman, David S. Ruder, Louis B. Schwartz and Mar-
tin J. Aronstein.

I was first exposed to mergers and acquisitions by Professor Mundheim in my second
year Corporations course. That course, undoubtedly one of the best Corporations courses
ever offered, opened my eyes to the fascinating world of corporate and securities law. In
that course, I first read many of the cases examined in this book (such as Farris v. Glen
Alden, see Chapter 3).

Icing on the cake was provided by Visiting Professor David Ruder in his Securities Reg-
ulations course and Rule 10b-5 seminar. I distinctly remember studying SEC Rule 133,
which has now been replaced by Rule 145 (see Chapter 13) in Professor Ruder’s Securities
Regulations course. His Rule 10b-5 seminar, which was by far the best seminar I have ex-
perienced, explored in depth topics addressed at several points in this book (see Chapters
4, 13 and 20).

Dean Wolfman’s Corporate Tax course introduced me to taxable acquisitions and tax-free
reorganizations (see Chapter 5). Indeed, after I finished Professor Mundheim’s Corporations
course, I was certain that I wanted to be a corporate and securities lawyer, but Dean Wolf-
man sent me off in the direction of the tax law, which I have pursued for most of my career.
In this book, I return to my roots in Professor Mundheim’s Corporations course, and also
explore other merger and acquisition topics that piqued my interest at Penn, such as tax, an-
titrust, and accounting.

Professor Louis Schwartz introduced me to antitrust law and to Section 7 of the Clay-
ton Act (see Chapter 8). Even though the law under Section 7 has changed significantly in
the past 25 years, the foundation Professor Schwartz provided has helped me in trying to
understand the evolving landscape of Section 7.

Finally, the ideas explored in several chapters can be traced to Professor Aronstein, who
introduced me to purchase and pooling accounting (see Chapter 6) in his Legal Account-
ing course and to fraudulent conveyance law in his Creditor Rights course. Fraudulent
conveyance law has become important in LBOs (see Chapter 14), which were not nearly
as visible when I first studied Creditor Rights.

I am greatly indebted to Penn Law and the great education I received there. Apart from
my parents, Penn Law is the best thing that has happened to me. Indeed, it set me on a
path I could not before Penn have ever dreamed of. It is my privilege to publicly thank
Professors Mundheim, Wolfman, Ruder, Aronstein, and all my other great professors at
Penn Law.

About the Book

The book provides a transactional approach to many of the issues that arise in merg-
ers and acquisitions, including corporate, securities, antitrust, Federal income taxation,
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accounting, and valuation. In addressing corporate topics, consideration is given princi-
pally to Delaware corporate law, the Revised Model Business Corporate Act, and the
American Law Institute’s 1994 Principles of Corporate Governance.

Reference is made throughout the book to the 1989 transaction in which Time, Inc.
acquired Warner Communications, Inc. This transaction presented many of the issues
that can arise in mergers and acquisitions, including (1) a negotiated merger in which
Time was going to acquire Warner in a reverse subsidiary stock for stock merger, (2) a
hostile cash tender offer by Paramount Communications, Inc. for Time, (3) a responsive
friendly tender offer by Time for Warner, and (4) a freezeout merger in which Time ac-
quired the stock of Warner not acquired in its original tender offer. Many of the docu-
ments in the Time-Warner transaction, including the original merger agreement, are set
out in the Appendices. The Appendices also contain other sample acquisition documents,
including a sample stock purchase agreement and a sample asset purchase agreement.

The book is divided into four parts:

Part I, The Building Blocks,

Part II, Consensual Transactions,
Part III, Hostile Transactions, and
Part IV, Special Topics.

Part I, the Building Blocks, looks at issues likely to be faced in both consensual and
hostile transactions. Part I opens with a look at the duties of directors in mergers and ac-
quisitions as developed in such cases as Van Gorkom, Unocal and Revlon (Chapter 2).
This part then turns to the shareholders’ right to vote and appraisal under state corpo-
rate law and under the ALI’s Principles of Corporate Governance (Chapter 3). Basic is-
sues in securities regulation are then considered. Here the focus is principally on the reg-
istration requirement of Section 5 of the Securities Act of 1933, the Reg. D private
offering exemption, and the Rule 144 resale exemption (Chapter 4). The next two chap-
ters focus on Federal income taxation of acquisitions, including an introduction to both
taxable and tax free acquisitions (Chapter 5) and purchase and pooling accounting
(Chapter 6). These chapters refer to the tax and accounting treatment of (1) the original
stock for stock merger between Time and Warner, which was structured as a tax-free re-
organization with pooling of interest accounting treatment, and (2) the final freezeout
merger in which Time completed its acquisition of Warner, which was structured as a
taxable stock acquisition with purchase accounting treatment.

Part I then turns to an examination of modern valuation techniques used in mergers
and acquisitions, including the discounted cash flow technique, the capital asset pricing
model, and the weighted average cost of capital (Chapter 7). The next two chapters ex-
amine substantive antitrust analysis under Section 7 of the Clayton Act, including con-
sideration of the 1992 Horizontal Merger Guidelines of the Department of Justice and
Federal Trade Commission (Chapter 8), and pre-merger notification under the Hart-
Scott-Rodino Act (Chapter 9). The last chapter in Part I focuses on confidentiality agree-
ments and letters of intent (Chapter 10), which may be entered into prior to the execu-
tion of the acquisition agreement.

Part II, Consensual Transactions, looks at several basic forms of acquisition transac-
tions. This part opens with an examination of acquisitions of the stock of closely-held
corporations (Chapter 11) followed by a look at acquisitions of the assets of closely-held
corporations (Chapter 12) and at acquisitions of publicly-held corporations by merger
(Chapter 13). This latter chapter considers such topics as the impact of SEC Rule 145 on
the issuance of securities in a negotiated acquisition, the role of the SEC proxy rules, and
the impact of Section 16(b) of the Securities Exchange Act of 1934, which regulates short-
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swing insider trading. Part II then looks at leveraged buy-outs (Chapter 14), which can
raise a variety of special issues, including fraudulent conveyance concerns and the impact
of the Federal Reserve Board’s margin regulations. The last chapter in Part II focuses on
the drafting of various forms of acquisition agreements (Chapter 15).

Part I11, Hostile Transactions, considers both the state and federal law governing hostile
acquisitions. This part opens with a look at proxy contests (Chapter 16) and then turns to
an introduction to the Williams Act, which added the tender offer provisions to the Securi-
ties Exchange Act of 1934 (Chapter 17). Several chapters then examine the following aspects
of the Williams Act: The regulation of open market purchases under Section 13(d) of the
Williams Act (Chapter 18); the meaning of the term “tender offer,” which is not defined by
the Williams Act (Chapter 19); the regulation of third party tender offers under Sections
14(d) and (e) of the Williams Act (Chapter 20); and the regulation of issuer tender offers
under Section 13(e) of the Williams Act (Chapter 21). Part III then looks at state regulation
of tender offers, including an examination of the impact of Pennsylvania corporate law on
the competing bids by CSX and Norfork Southern for Conrail (Chapter 22) and state regu-
lation of defensive tactics employed by a target’s management, such as the poison pill, green-
mail, and golden parachutes (Chapter 23). Part III ends with an examination of second-step
freezeout mergers (Chapter 24).

Part IV, Special Topics, considers three important and current topics. The part starts
with a look at spinoffs, which are transactions in which a parent corporation distributes
the stock of a subsidiary to the parent’s shareholders (Chapter 25). These transactions may
take place prior to an acquisition. Part IV then looks at international acquisitions, includ-
ing inbound acquisitions (i.e., acquisitions by foreign acquirors of U.S. targets) and out-
bound acquisitions (i.e., acquisitions by U.S. acquirors of foreign targets) (Chapter 26).
This international chapter looks at corporate, securities, tax, and antitrust issues that can
arise in such transactions in the following foreign jurisdictions: The European Economic
Community; the U.K.; Germany; and France. The final chapter considers acquisitions of
banks and bank holding companies (Chapter 27). This chapter illustrates some of the
unique issues that can arise in the heavily regulated banking industry.

How to Use the Book

At the University of Miami School of Law, I cover most of the material in the first three
parts (Building Blocks, Consensual Transactions and Hostile Transactions) in a four semes-
ter hour course, and I cover Part IV (spinoffs, international acquisitions, and bank acquisi-
tions) in a two semester hour seminar. It would be difficult to cover all of the materials in this
book in one course, even a four semester hour course.

The book can be used flexibly in a variety of courses. For example, the book could be
used in a two semester hour course focusing on friendly transactions by covering the
Building Block chapters in Part I (with the exception of the chapters on valuation, an-
titrust, and pre-merger notification) and the Consensual Transactions chapters in Part II.
A three semester hour course could cover these materials, plus the materials on Hostile
Acquisitions in Part III., and a four semester hour course could cover, as I do, essentially
all of Parts I, IT and III.
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A Thanks to My Students, Research Assistants
Colleagues and Secretaries

First, thanks to the students in my Mergers and Acquisitions courses at the UCLA Law
School and at the University of Miami School of Law who suffered through many drafts
of the materials that are published here.

Second, I want to thank my research assistants who helped with this book. Chris Sap-
penfield worked on various chapters for over two years and provided invaluable help.
Michelle Austin provided incisive comments and helped with the teacher’s manual. Efy
Chari and Matthew Katz also provided assistance with the teacher’s manual. Ana Guzman
worked with me closely virtually everyday during the summer of 1996 in preparing the
manuscript for the publishers. Ana also read galleys, dealt with the acknowledgments, and
provided other great assistance at all stages of publication. Sholonda Wright came in as the
clean-up batter and provided invaluable help in finalizing the details, including assistance
with the teacher’s manual. I want to thank all of these great University of Miami law stu-
dents for their superb assistance.

Third, thanks to several colleagues who commented on specific chapters. Professor
George Mundstock of the University of Miami School of Law commented on Chapter 6, Ac -
counting; Richard J. Hoskins of Schiff, Hardin & Waite commented on Chapter 8, Antitrust;
Peter Rossiter of Northern Trust and Robert Carswell of Shearman & Sterling commented
on Chapter 27, Bank Acquisitions; Vincent Garrity of Duane, Morris & Heckscher and Byron
Egan of Jackson & Walker commented on Chapter 15, which deals with the drafting of ac-
quisition agreements; Dennis Hersch of Davis Polk & Wardwell commented on the overall
structure of the book and suggested the addition of Chapter 25, Spinoffs; and Harvey Gold-
man of Steel Hector & Davis LLP commented on all of the introductory problems. Also, I
would like to especially thank the following foreign governmental officials for taking the time
to meet with me concerning various aspects of Chapter 26, International Acquisitions: (1)
Nigel Peace, Director Company Law Reform, Department of Trade and Industry, UK., (2)
David Fisher & Brian McHenry, Monopolies and Mergers Commission, U.K., (3) Martin
Howe, Director of Competition Policy, Office of Fair Trading, UK., (4) T. Peter Lee, Deputy
Director General, The Takeover Panel, UK., (5) Frédéric Jenny, Vice President Competi-
tion Counsel, France, (6) Francois J.L. Soulty, Antitrust Office, Ministry of Economics &
Finance, France, (7) Marie Vanel, Director, & Wayne Smith, Paris Stock Exchange, (8) Fab-
rice Demarigny, & Louie Patel, COB, the French SEC, (9) Dr. Hans-Werner Neye, Corpo-
ration Policy, Ministry of Justice, Germany, (10) Michael Baron, Head Division of Com-
petition Policy, Ministry of Economics, Germany, (11) Martin Lehmann-Stanislowski, the
Federal Cartel Office, Germany, (12) Michael Albers, Competition Policy, DG IV European
Commission, (13) Francoise Blanquet & Giuseppe Di Marco, Financial Services, DG XV
European Commission, (14) Dirk Schelpe, Taxation, DG XV European Commission, and
(15) Héléne Chadzynska, Competition Policy, OECD, Paris.

Finally, thanks to Catherin Curry for her excellent secretarial assistance in preparing the
manuscript and to Dawn Miller for her assistance on a variety of matters. Catherin is a true
professional and her word processing skills are amazing.

Samuel C. Thompson, Jr.
Coral Gables, Florida
March 5, 1997



Acknowledgments

I gratefully acknowledge permission to publish excerpts from the following materials:

ABA Committee on Corporate Laws, Changes in the Model Business Corporation Act—
Fundamental Changes, 54 Bus. Law. 685 (1999), Copyright 1999 by American Bar As-
sociation, Reprinted with permission.

ABA Committee on Corporate Laws, Changes in the Model Business Corporation Act—Ap-
praisal Rights, 54 Bus. Law. 685 (1998), Copyright 1998 by American Bar Association,
Reprinted with permission.

ABA Committee on Federal Regulation of Securities, Section 4(2) and Statutory Law, 31
Bus. Law. 485 (1975). Copyright © 1975 by the American Bar Association. Reprinted
with permission. 1

ABA Committee on Federal Regulation of Securities, The Section “4(1 22)”Phenomenon:
Private Resales of “Restricted” Securities, 34 Bus. Law. 1961 (1979). Copyright © 1979
by the American Bar Association. Reprinted with permission.

Accounting Principles Board, Opinion No. 16 (August 1970). Copyright © by the Ameri-
can Institute of Certified Public Accountants, Inc. Reprinted with permission.

Accounting Principles Board, Opinion No. 17 (August 1970). Copyright © by the Ameri-
can Institute of Certified Public Accountants, Inc. Reprinted with permission.

Alberts, Barry & Thompson, Samuel, Ethics Issues Faced by Lawyers and Investment
Bankers in Mergers and Acquisitions: A Problem Approach and Report of Panel Dis-
cussion, 54 U. of Miami Law Rev. 697 (2000).

Allen, William T., Independent Directors in MBO Transactions: Are They Fact or Fantasy?,
45 Bus. Law. 2055 (1990). Copyright © 1990 by the American Bar Association. Reprinted
with permission.

Andrews, William, The Stockholder’s Right to Equal Opportunity in the Sale of Shares, 78
Harv. L. Rev. 505 (1965).Copyright ©1965 by the Harvard Law Review Association.

Arquit, Kevin J., Perspectives on the 1992 U.S. Government Horizontal Merger Guidelines,
61 Antitrust L. J. 14, (1992).Copyright © 1992 by the American Bar Association.
Reprinted with permission.

Balotti, R. Franklin & Jesse A. Finkelstein, The Delaware Law of Corporations and Business
Organizations (1988).Copyright © 1996 Aspen Law & Business, a division of Aspen Pub-
lishers, Inc. All Rights Reserved.

Boy, Thomas G., & Ed Kaufman, Securities Law Techniques (1993).Copyright © 1996 by
Matthew Bender & Co., Inc. Reprinted with permission from Securities Law Techniques.
All rights reserved.

XXXii



ACKNOWLEDGMENTS Xxxiii

Brudney, Victor, and Marvin Chirelstein, A Restatement of Corporate Freezeouts, 87 Yale
L. J. 1354 (1978). Reprinted by permission of The Yale Law Journal Company and Fred
B. Rothman & Company from the The Yale Law Journal, Vol. 87, pages 1354-1358.

Carney, William J., Fairness Opinions: How Fair Are They and Why We Should Do Noth-
ing About It, 70 Wash. U. L. Q. 523 (1992).

Clemns, Richard G., Poison Debt: The New Takeover Defense, 42 Bus. Law. 747 (1987).
Copyright © 1987 by the American Bar Association. Reprinted with permission.

Coates, John, Empirical Evidence on Structural Takeover Defenses: Where Do We Stand?,

54 U. of Miami Law Rev. 783 (2000).

Committee on Corporate Laws, Changes in the Revised Model Business Corporation Act—
Amendment Pertaining to the Liability of Directors, 45 Bus. Law. 695 (1990). Copyright
© 1990 by the American Bar Association. Reprinted with permission.

Committee on Developments in Business Financing, The Impact of the Federal Reserve
Margin Regulations on Acquisition Financing, 35 Bus. Law. 517 (1980). Copyright ©
1980 by the American Bar Association. Reprinted with permission.

Easterbrook, Frank, & Daniel Fischel, The Proper Role of a Target’s Management in Re-
sponding to a Tender Offer, 94 Harv. L. Rev. 1161 (1981). Copyright © 1981 by the Har-
vard Law Review Association.

Easterbrook, Frank, & Daniel Fischel, Corporate Control Transactions, 91 Yale L. J. 698
(1982). Reprinted by permission of the The Yale Law Journal Company and Fred B. Roth-
man & Company from The Yale Law Journal, Vol. 91, pages 698-737.

Elsen, John, The Best of Times, Investment Dealer’s Dig., Oct. 16, 1995, at 14. Reprinted
with permission from Investment Dealer’s Digest.

Elsen, John, The Game Continues, Investment Dealer’s Dig., Apr. 15, 1996, at 18. Reprinted
with permission from Investment Dealer’s Digest. Copyright © 1996 by IDD Enterprises
L.P., New York, NY.

Elson, Charles M., Fairness Opinions: Are They Fair or Should We Care?, 53 Ohio St. L. J.
951 (1992).

Fiflis, Ted, Responsibility of Investment Bankers to Shareholders, 70 Wash. U. L. Q. 497 (1992).

Fiflis, Ted, Accounting for Mergers, Aquisitions and Investments in a Nutshell: The Inter-
relationships of, and Criteria for, Purchase or Pooling, the Equity Method, and Parent-
Company-Only and Consolidated Statements, 37 Bus. Law. 94 (1981). Copyright © 1981
by the American Bar Association. Reprinted with permission.

Flom, Joseph, Mergers & Acquisitions: The Decade in Review, 54 U. of Miami Law Rev. 783

(2000).

Fox, Eleanor M., The New Merger Guidelines—A Blueprint for Microeconomic Analysis,
27 Antitrust Bull. 519 (1982).

Hansen, Charles, Other Constituency Statutes: A Search for Perspective, 46 Bus. Law. 1359
(1991). Copyright © 1991 by the American Bar Association. Reprinted with permission.

Hogan, Stephen D., & Marsha Cope Huie, Bigness, Junk and Bust-ups: End of the Fourth
Merger Wave?, Antitrust Bull. 881 (Winter 1992).

James, Charles A., Overview of the 1992 Horizontal Merger Guidelines, 61 Antitrust L. J. 447
(1993). Copyright © 1993 by the American Bar Association. Reprinted with permission.

Jenny, Frederic, French Competition Law Update: 1987-1994, in 1995 Fordham Corp. L.
Inst. 203 (B. Hawk ed. 1996).

Kling, Lou R., & Eileen Nugent Simon, Negotiated Acquisitions of Companies, Subsidiaries
and Divisions (1992).

Knee, Jonathan A., Limiting Abuse of Exon-Florio by Takeover Targets, 23 Geo. Wash. J.
Int’l L. Econ. 475 (1989). Reprinted with permission of The George Washington Jour-
nal of International Law and Economics.



XXXV ACKNOWLEDGMENTS

Lesser, Henry, Ann Lederer & Charles Steinberg, Increasing Pressures for Confidentiality
Agreements that Work, Mergers and Acquisitions, Mar./Apr. 1992, at 23.

Lipton, Martin, & Erica H. Steinberger, Takeovers & Freezeouts (1992).

MacLachlan, Simon, & William Mackesy, Acquisitions of Companies in Europe—Practica-
bility, Disclosure, and Regulation: An Overview, 23 Int’l Law. 373 (1989). Copyright ©
1989 by the American Bar Association. Reprinted by permission.

Manning, Bayless, Reflections and Practical Tips on Life in the Boardroon after Van
Gorkom, 41 Bus. Law. 1 (1985). Copyright © 1985 by the American Bar Association.
Reprinted with permission.

Meyerson, Michael, Ideas of the Market Place: A Guide to the 1996 Telecommunications

Act, 49 Fed. Comm. L. J. 251 (1997).

Monteleone, Joseph P., & Nicholas J. Conca, Directors and Officers Indemnification and Li-
ability Insurance: An Overview of Legal and Practical Issues, 51 Bus. Law. 573 (1996).
Copyright © 1996 by the American Bar Association. Reprinted with permission.

Morgenstern, Marc H., Private Placement Guidelines—A Lawyer’s Letter to a First-Time Is-
suer, 48 Bus. Law. 257 (1992). Copyright © 1992 by the American Bar Association.
Reprinted with permission.

Morris, John R., & Gale R. Mosteller, Defining Markets for Merger Analysis, 36 Antitrust
Bull. 599 (1991).

Ordover, Janusz A., & Jonathan B. Baker, Entry Analysis Under the 1992 Horizontal Merger
Guidelines, 61 Antitrust L. J. 139 (1992). Copyright © 1992 by the American Bar Asso-
ciation. Reprinted with permission.

Osterle, Dale, Fairness Opinions as Magic Pieces of Paper, 70 Wash. U. L. Q. 541 (1992).

Small, Marshall L., Corporate Combinations Under the New California General Corpora-
tion Law, 23 UCLA L. Rev. 1190 (1976). Originally published in 23 UCLA L. Rev. 1190.
Copyright © 1976, The Regents of the University of California. All Rights Reserved.

Stach, Mark A., An Overview of Legal and Tactical Considerations in Proxy Contests: The
Primary Means of Effecting Fundamental Corporate Change in the 1990s, 13 Geo.
Mason U. L. Rev. 745 (1991).

Steinwurtzel, Richard A., & Janice L. Gardner, Super Poison Puts as a Protection Against
Event Risk, 3 Insights 3 (1989). Copyright © 1989, Aspen Publishers, Inc.

Steptoe, Mary Lou, The Power Buyer Defense in Merger Cases, 61 Antitrust L. J. 493 (1993).
Copyright © 1993 by the American Bar Association. Reprinted with permission.

Tillinghast, David R., & Karina Haum, A Primer on the Impact of the EC Directive on
Mergers and Divisions on U.S. Companies with Interests in Europe, 3 Tax Notes Int’'l 575
(1991). Originally published in Tax Notes International. Reprinted with permission.

Veasey, Norman, Jesse A. Finkelstein, & C. Stephen Bigler, Delaware Supports Directors with
a Three Legged Stool of Limited Liability, Indemnification and Insurance, 42 Bus. Law. 399
(1987). Copyright © 1987 by the American Bar Association. Reprinted with permission.

Wachtell, Lipton, Rosen & Katz, The Share Rights Purchase Plan (1995).

Warren, Irwin H., & Kevin G. Abrams, Evolving Standards of Judicial Review of Procedural
Defenses in Proxy Contests, 47 Bus. Law. 647 (1992). Copyright © 1992 by the Ameri-
can Bar Association. Reprinted with permission.

Williamson, Oliver E., Economics as an Antitrust Defense Revisited, 125 U. Pa. L. Rev. 700
(1977). Originally published in 125 U. Pa. L. Rev. 700. Copyright © 1977 by the Uni-
versity of Pennsylvania Law Review.

Zuckerman, Gregory, Middle Market Crazy, Investment Dealers Dig., Nov. 6, 1995, at 14.
Reprinted with permission from Investment Dealer’s Digest.



