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Preface to the First Edition

The Genesis of the Book

The principal purpose of this book is to help train law stu dents in the art of doi n g
merger and acquisition deals. This book had its genesis in several of the courses I had as
a stu dent at the Un ivers i ty of Pen n s ylvania Sch ool of L aw 25 ye a rs ago. Those co u rses ex-
cited my interest in mergers and acquisitions. The book is, therefore, appropriately ded-
icated to my Penn professors who introduced me to the topics addressed here: Professors
Robert H. Mu n d h ei m , Bern a rd Wo l f m a n , D avid S. Ru der, Louis B. S chw a rtz and Ma r-
tin J. Aronstein.

I was first exposed to mergers and acquisitions by Professor Mundheim in my second
year Corpora ti ons co u rs e . That co u rs e , u n do u btedly one of the best Corpora ti ons co u rs e s
ever offered, opened my eyes to the fascinating world of corporate and securities law. In
that co u rs e , I first re ad many of the cases ex a m i n ed in this book (su ch as Fa rris v. Gl en
Alden, see Chapter 3).

Icing on the cake was provi ded by Vi s i ting Profe s s or David Ru der in his Sec u ri ties Reg-
u l a ti ons co u rse and Rule 10b-5 sem i n a r. I disti n ct ly rem em ber stu dying SEC Rule 133,
wh i ch has now been rep l aced by Rule 145 (see Ch a pter 13) in Profe s s or Ru der ’s Sec u ri ti e s
Regulations course. His Rule 10b-5 seminar, which was by far the best seminar I have ex-
peri en ced , ex p l ored in depth topics ad d re s s ed at several points in this book (see Ch a pters
4, 13 and 20).

Dean Wo l f m a n’s Corpora te Tax co u rse introdu ced me to taxable acqu i s i ti ons and tax-free
reor ga n i z a ti ons (see Ch a pter 5). In deed , a f ter I fin i s h ed Profe s s or Mu n d h ei m’s Corpora ti on s
co u rs e , I was certain that I wanted to be a corpora te and sec u ri ties law yer, but Dean Wo l f-
man sent me of f in the directi on of the tax law, wh i ch I have pursu ed for most of my career.
In this boo k , I retu rn to my roots in Profe s s or Mu n d h ei m’s Corpora ti ons co u rs e , and also
ex p l ore other mer ger and acqu i s i ti on topics that piqu ed my interest at Pen n , su ch as tax, a n-
ti tru s t , and acco u n ti n g.

Profe s s or Louis Schw a rtz introdu ced me to anti trust law and to Secti on 7 of the Cl ay-
ton Act (se e Ch a pter 8). Even though the law under Secti on 7 has ch a n ged sign i fic a n t ly in
the past 25 ye a rs , the fo u n d a ti on Profe s s or Schw a rtz provi ded has hel ped me in trying to
u n derstand the evo lving landscape of Secti on 7.

F i n a lly, the ideas ex p l ored in several ch a pters can be traced to Profe s s or Aron s tei n , wh o
introduced me to purchase and pooling accounting (see Chapter 6) in his Legal Account-
ing co u rse and to fra u du l ent conveya n ce law in his Cred i tor Ri ghts co u rs e . Fra u du l en t
conveyance law has become important in LBOs (see Chapter 14), which were not nearly
as visible when I first studied Creditor Rights.

I am gre a t ly indebted to Penn Law and the great edu c a ti on I received there . Ap a rt from
my paren t s , Penn Law is the best thing that has happen ed to me. In deed , it set me on a
path I could not before Penn have ever dre a m ed of . It is my privi l ege to publ i cly thank
Professors Mundheim, Wolfman, Ruder, Aronstein, and all my other great professors at
Penn Law.

About the Book

The book provides a transactional approach to many of the issues that arise in merg-
ers and acquisitions, including corporate, securities, antitrust, Federal income taxation,
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accounting, and valuation. In addressing corporate topics, consideration is given princi-
p a lly to Del aw a re corpora te law, the Revi s ed Model Business Corpora te Act , and the
American Law Institute’s 1994 Principles of Corporate Governance.

Referen ce is made thro u gh o ut the book to the 1989 tra n s acti on in wh i ch Ti m e , In c .
acqu i red Wa rn er Com mu n i c a ti on s , In c . This tra n s acti on pre s en ted many of the issu e s
that can arise in mer gers and acqu i s i ti on s , i n cluding (1) a nego ti a ted mer ger in wh i ch
Time was going to acqu i re Wa rn er in a reverse su b s i d i a ry stock for stock mer ger, (2) a
h o s tile cash ten der of fer by Pa ramount Com mu n i c a ti on s , In c . for Ti m e , (3) a re s pon s ive
f ri en dly ten der of fer by Time for Wa rn er, and (4) a free zeo ut mer ger in wh i ch Time ac-
qu i red the stock of Wa rn er not acqu i red in its ori ginal ten der of fer. Ma ny of the doc u-
ments in the Time-Warner transaction, including the original merger agreement, are set
o ut in the Appen d i ce s . The Appen d i ces also contain other sample acqu i s i ti on doc u m en t s ,
including a sample stock purchase agreement and a sample asset purchase agreement.

The book is divided into four parts:

Part I, The Building Blocks,
Part II, Consensual Transactions,
Part III, Hostile Transactions, and
Part IV, Special Topics.

Pa rt I, the Building Bl ock s , l ooks at issues likely to be faced in both con s en sual and
h o s tile tra n s acti on s . Pa rt I opens with a look at the duties of d i rectors in mer gers and ac-
qu i s i ti ons as devel oped in su ch cases as Van Go rko m , Unocal and Revlon ( Ch a pter 2).
This part then tu rns to the shareh o l ders’ ri ght to vo te and appraisal under state corpo-
ra te law and under the A L I ’s Principles of Corpora te Govern a n ce (Ch a pter 3). Basic is-
sues in sec u ri ties reg u l a ti on are then con s i dered . Here the focus is pri n c i p a lly on the reg-
i s tra ti on requ i rem ent of Secti on 5 of the Sec u ri ties Act of 1 9 3 3 , the Reg. D priva te
of fering exem pti on , and the Rule 144 resale exem pti on (Ch a pter 4). The next two ch a p-
ters focus on Federal income taxati on of acqu i s i ti on s , i n cluding an introdu cti on to bo t h
t a x a ble and tax free acqu i s i ti ons (Ch a pter 5) and purchase and pooling acco u n ti n g
( Ch a pter 6). These ch a pters refer to the tax and acco u n ting tre a tm ent of (1) the ori gi n a l
s tock for stock mer ger bet ween Time and Wa rn er, wh i ch was stru ctu red as a tax-free re-
or ga n i z a ti on with pooling of i n terest acco u n ting tre a tm en t , and (2) the final free zeo ut
m er ger in wh i ch Time com p l eted its acqu i s i ti on of Wa rn er, wh i ch was stru ctu red as a
t a x a ble stock acqu i s i ti on with purchase acco u n ting tre a tm en t .

Part I then turns to an examination of modern valuation techniques used in mergers
and acquisitions, including the discounted cash flow technique, the capital asset pricing
m odel , and the wei gh ted avera ge cost of capital (Ch a pter 7). The next two ch a pters ex-
amine su b s t a n tive anti trust analysis under Secti on 7 of the Cl ayton Act , i n cluding con-
s i dera ti on of the 1992 Hori zontal Mer ger Gu i delines of the Dep a rtm ent of Ju s ti ce and
Federal Trade Com m i s s i on (Ch a pter 8), and pre - m er ger noti f i c a ti on under the Ha rt -
Scott-Rodino Act (Chapter 9). The last chapter in Part I focuses on confidentiality agree-
m ents and let ters of i n tent (Ch a pter 10), wh i ch may be en tered into pri or to the exec u-
tion of the acquisition agreement.

Pa rt II, Con s en sual Tra n s acti on s , l ooks at several basic forms of acqu i s i ti on tra n s ac-
ti on s . This part opens with an ex a m i n a ti on of acqu i s i ti ons of the stock of cl o s ely - h el d
corporations (Chapter 11) followed by a look at acquisitions of the assets of closely-held
corpora ti ons (Ch a pter 12) and at acqu i s i ti ons of p u bl i cly - h eld corpora ti ons by mer ger
(Chapter 13). This latter chapter considers such topics as the impact of SEC Rule 145 on
the issuance of securities in a negotiated acquisition, the role of the SEC proxy rules, and
the impact of Secti on 16(b) of the Sec u ri ties Exch a n ge Act of 1 9 3 4 , wh i ch reg u l a tes short -
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s wing insider trad i n g. Pa rt II then looks at levera ged buy - o uts (Ch a pter 14), wh i ch can
raise a va ri ety of s pecial issu e s , i n cluding fra u du l ent conveya n ce con cerns and the impact
of the Federal Reserve Board’s margin regulations. The last chapter in Part II focuses on
the drafting of various forms of acquisition agreements (Chapter 15).

Pa rt III, Ho s tile Tra n s acti on s , con s i ders both the state and federal law governing hosti l e
acqu i s i ti on s . This part opens with a look at proxy con tests (Ch a pter 16) and then tu rns to
an introdu cti on to the Wi lliams Act , wh i ch ad ded the ten der of fer provi s i ons to the Sec u ri-
ties Exch a n ge Act of 1934 (Ch a pter 17). Several ch a pters then examine the fo ll owing aspect s
of the Wi lliams Act : The reg u l a ti on of open market purchases under Secti on 13(d) of t h e
Wi lliams Act (Ch a pter 18); the meaning of the term “ten der of fer,” wh i ch is not defin ed by
the Wi lliams Act (Ch a pter 19); the reg u l a ti on of t h i rd party ten der of fers under Secti on s
14(d) and (e) of the Wi lliams Act (Ch a pter 20); and the reg u l a ti on of i s su er ten der of fers
u n der Secti on 13(e) of the Wi lliams Act (Ch a pter 21). Pa rt III then looks at state reg u l a ti on
of ten der of fers , i n cluding an ex a m i n a ti on of the impact of Pen n s ylvania corpora te law on
the com peting bids by CSX and Norfork So ut h ern for Con rail (Ch a pter 22) and state reg u-
l a ti on of defen s ive tactics em p l oyed by a target’s managem en t , su ch as the poi s on pill , green-
m a i l , and go l den parachutes (Ch a pter 23). Pa rt III ends with an ex a m i n a ti on of s econ d - s tep
f ree zeo ut mer gers (Ch a pter 24).

Pa rt IV, S pecial Top i c s , con s i ders three important and current top i c s . The part start s
with a look at spinof fs , wh i ch are tra n s acti ons in wh i ch a parent corpora ti on distri bute s
the stock of a su b s i d i a ry to the paren t’s shareh o l ders (Ch a pter 25). These tra n s acti ons may
t a ke place pri or to an acqu i s i ti on . Pa rt IV then looks at intern a ti onal acqu i s i ti on s , i n clu d-
ing inbound acqu i s i ti ons (i . e . , acqu i s i ti ons by forei gn acqu i rors of U. S . t a r gets) and out-
bound acqu i s i ti ons (i . e . , acqu i s i ti ons by U. S . acqu i rors of forei gn targets) (Ch a pter 26).
This intern a ti onal ch a pter looks at corpora te , s ec u ri ti e s , t a x , and anti trust issues that can
a rise in su ch tra n s acti ons in the fo ll owing forei gn ju ri s d i cti on s : The Eu ropean Econ om i c
Com mu n i ty; the U. K . ; G erm a ny; and Fra n ce . The final ch a pter con s i ders acqu i s i ti ons of
banks and bank holding companies (Ch a pter 27). This ch a pter illu s tra tes some of t h e
u n i que issues that can arise in the heavi ly reg u l a ted banking indu s try.

How to Use the Book

At the Un ivers i ty of Miami Sch ool of L aw, I cover most of the material in the first three
p a rts (Building Bl ock s , Con s en sual Tra n s acti ons and Ho s tile Tra n s acti ons) in a four sem e s-
ter hour co u rs e , and I cover Pa rt IV (spinof fs , i n tern a ti onal acqu i s i ti on s , and bank acqu i s i-
ti ons) in a two sem e s ter hour sem i n a r. It would be difficult to cover all of the materials in this
book in one co u rs e , even a four sem e s ter hour co u rs e .

The book can be used flexibly in a variety of courses. For example, the book could be
u s ed in a two sem e s ter hour co u rse focusing on fri en dly tra n s acti ons by covering the
Building Bl ock ch a pters in Pa rt I (with the excepti on of the ch a pters on va lu a ti on , a n-
ti tru s t , and pre - m er ger noti fic a ti on) and the Con s en sual Tra n s acti ons ch a pters in Pa rt II.
A three sem e s ter hour co u rse could cover these materi a l s , p lus the materials on Ho s ti l e
Acquisitions in Part III., and a four semester hour course could cover, as I do, essentially
all of Parts I, II and III.
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