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Preface

F. Michael Higginbotham
Soldiers for Justice: The Role of the Tuskegee Airmen in the

Desegregation of the American Armed Forces

Perhaps because of the symbolic nature of military service or of the fear of blacks who
were organized, disciplined, and trained in the use of firearms and explosives, black mil-
itary personnel paid a high price for opposing racially discriminatory treatment and poli-
cies. Two famous incidents involving black protests and self-defense demonstrate the high
price many blacks paid for their patriotism.

The first incident occurred in Brownsville, Texas, in 1906. Soldiers of the Twenty-Fifth
Infantry were accused of rioting against white residents of Brownsville who were dis-
criminating against black soldiers. Incidents of discrimination were widespread includ-
ing refusals of service at stores open to the public, verbal and physical assaults, and false
arrests. White residents reported that in the early morning hours of August 14, a group
of six to twenty black soldiers fired hundreds of shots into several buildings within a three
block radius. One white civilian was killed and a police officer was injured. An investi-
gation failed to identify the soldiers involved in the incident, yet President Theodore Roo-
sevelt imposed a never before utilized group punishment approach and dishonorably
discharged three entire companies, totaling 167 men. Some of these men had twenty-
seven years of service and six of them were recipients of the Medal of Honor, the Na-
tion’s highest military award.

A second incident occurred in Houston, Texas, in 1917. Black soldiers were subjected
to the scorn of certain racist civilians and police officers living near the military base, just
like those at Brownsville. Not only were they segregated on trolleys, black soldiers were
spat upon, called derogatory names, assaulted, and incarcerated in the city jail. After one
particularly brutal arrest involving threats of lynching, soldiers of the Twenty-Fourth In-
fantry broke into the base armory, seized weapons, and attacked some of the townspeo-
ple involved in the incident including several of the racist police officers. Seventeen people
were killed. In response to the deaths, the military indicted 118 soldiers. Again, military
justice was swift, deadly, and severely prejudiced. Thirteen soldiers were tried, convicted,
and executed for murder and mutiny before their appeal could be heard. Six additional
soldiers were hung at a later date. Moreover, approximately sixty-three soldiers received
sentences of life imprisonment.

While duty, honor, and country were values universally embraced by the United States
armed forces, when it came to black soldiers, such values were minimized or completely
ignored. The values of duty, honor, and country were subordinated to the notion of white
supremacy. Despite a legal system based on the premise of individual guilt and respon-
sibility, African-American soldiers were collectively blamed for the alleged criminal activity
of fellow black soldiers. Despite a legal system based on due process of law, African-Amer-
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ican soldiers on trial were rushed to judgment and punishment. Finally, despite a legal
system based on the notion that the punishment should fit the crime, African-American
soldiers were given the harshest sanctions available even in the presence of numerous
mitigating circumstances.

These two incidents exemplify the military’s notion of race law prior to its desegrega-
tion in 1948. As the picture accompanying the preface so starkly portrays, race law often
involved white prosecutors, white judges, and white jurors interpreting and enforcing
racially discriminatory laws and choosing the harshest options available for non-whites
in order to maintain and strengthen the notion of white racial superiority.

8 William & Mary Bill of Rights Journal 273, 300–2 (2000).
Copyright © (2000) F. Michael Higginbotham.

Reprinted with permission of F. Michael Higginbotham.

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page xliv



xlv

Acknowledgments

3rd Edition

The author wishes to thank the following students for invaluable research and edito-
rial assistance: Anastasia Albright, Paul Chandler, Danielle Grilli, Felise Kelly, Andrew
Moss and Jonathan Singer. The author also wishes to thank Barbara Coyle and Martha
Kahlert for secretarial support. A special debt of gratitude is owed to Professor Gloria
Wittico for suggested revisions to the second edition. Further suggestions from students,
teachers, or scholars are welcome.

2nd Edition

The author wishes to thank the following students for invaluable research and edito-
rial assistance: Nadia Firozvi, David Krum, Grace McBride, Mark Monson, Alicia Ritchie,
David Wiseman, and Andre Wynn. The author also wishes to thank Donna Frank and Bar-
bara Jones for secretarial support, and Bob Pool for assistance with citations. A special debt
of gratitude is owed to Professor Carla Pratt for suggested revisions to the first edition.

1st Edition

The author wishes to thank the following students for invaluable research and edito-
rial assistance: Dave Armitage, Cheryl Brown, Sean Brown, Miatta Dabo, Kay Diaz, Brenda
Holley, Danni Jahn, Dawn Landon, Lisa Lawler, Sondra Martin, Donna McElroy, Melissa
McNair, Cynthia Norris, Tracey Parker, Mike Settles, Eric Williams, Karen Williams, and
Allison Villafane. The author also wishes to thank Martha Kahlert and Barbara Jones for
secretarial support. A special debt of gratitude is owed to Kathleen Bergin for reviewing
earlier drafts of the book and to Suzette Malveaux and Michael Meyerson for reviewing
a final draft of the book. Finally, I am grateful to the many Race and the Law students who
provided insightful suggestions over the years.

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page xlv



xlvii

Table of Cases

Ableman v. Booth, 284
Adair v. United States, 391, 399
Adarand Constructors, Inc. v. Peña, 576,

580, 666
Adarand Constructors, Inc. v. Skinner, 532
Ah How v. United States, 395
Ah Sin v. Wittman, 395
Akins v. Texas, 589
Al-Khazraji v. Saint Francis College, 602
Albemarle Paper Co. v. Moody, 622
Alexander v. Choate, 586
Alexander v. Hillman, 508
Alexander v. Louisiana, 589–591
Alexander v. Sandoval, 586
Allgeyer v. Louisiana, 389, 391, 399, 413
Allied Stores of Ohio, Inc. v. Bowers, 498
Allied-Bruce Terminix Cos. v. Dobson, 580
American Ry. Exp. Co. v. Kentucky, 428
Anderson v. Bessemer City, 591
Andrews v. Swartz, 397
Arlington Heights v. Metropolitan Housing

Development Corp., 533, 589, 590, 613
Associated General Contractors v. Coalition

for Economic Equity, 539
Associated General Contractors of Cal., Inc.

v. San Francisco, 538
Atkins v. Parker, 622
Atlantic Coast Line Co. v. Wharton, 418
Atlantic Coast Line R. Co. v. Georgia, 417
Atlantic Coast Line R. Co. v. North Carolina

Corp. Comm., 417
AT&T Corp. v. Hulteen, 625
Avery v. Georgia, 590
Bailey v. Alabama, 397, 398, 450
Bailey v. Bowman, 398
Baker v. Carr, 653
Bank of Columbia v. Okely, 272
Barron v. The City of Baltimore, 271
Batson v. Kentucky, 588, 604, 606, 781

Bazemore v. Friday, 598
Beer v. United States, 616
Berea College v. Kentucky, 393, 397–399,

442, 447, 487
Bertonneau v. Board, 449
Bertonneau v. Directors of City Schools, 376
Block v. Hirsh, 329
Bolling v. Sharpe, 527, 535
Booker v. Jabe, 591, 592
Bordenkircher v. Hayes, 601
Bradley v. School Board of the City of Rich-

mond, 518
Bray v. Marriott Hotels, 674
Briggs v. Elliott, 484, 508
Brown v. Board of Education (Brown I),

484, 498, 575, 780
Brown v. Board of Education (Brown II),

505, 575, 780
Brownfield v. South Carolina, 397
Buchanan v. Warley, 407, 408, 654, 779
Buckley v. Valeo, 535
Burton v. Wilmington Parking Authority,

499
Bush v. Kentucky, 380
Bush v. Com., 376
Capen v. Foster, 377
Carey v. City of Atlanta, 412
Carter v. Texas, 397, 428
Case of the Cherokee Tobacco, 311
Case of the Kansas Indians, 311
Case of the New York Indians, 311
Cassell v. Texas, 589
Castaneda v. Partida, 589, 590, 598
Castledine v. Mundy, 129
Celotex Corp. v. Catrett, 626
Chae Chan Ping v. United States, 318, 778
Chambers v. Florida, 655
Charles River Bridge v. Warren Bridge, 204
Charley Smith v. Mississippi, 397

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page xlvii



Chastleton Corporation v. Sinclair, 329
Cherokee Nation v. Georgia, 311, 317, 349,

355, 776
Chesapeake & Ohio Ry. v. Kentucky, 397
Chicago, B. & O.R. Co. v. Babcock, 599
Chicago, B. & O.R. Co. v. Chicago, 428
Chicago, B. & O.R. Co. v. Railroad Comm.

of Wisconsin, 418
Chicago Firefighters Local 2 v. Chicago, 628
Chicago, R.I. & P.R. Co. v. Arkansas, 417
Chin Bak Kan v. United States, 395
Chin Yow v. United States, 395
Chinese Cases, 395, 454
Chirac v. Chirac, 315
Chirre v. Chirre, 195
City of New York v. Miln, 272
Civil Rights Cases, 248, 252, 274, 288–290,

375, 386, 397, 398, 427, 428, 435, 443,
455, 502, 527, 539, 648, 650, 667, 698,
778

Cleburne v. Cleburne Living Center, Inc.,
538

Cleveland Bd. of Ed. v. Lafleur, 597
Cleveland R. Co. v. Illinois, 418
Close v. Glenwood Cemetery, 390
Clyatt v. United States, 397, 398
Coker v. Georgia, 604
Commissioners on Inland Fisheries v.

Holyoke Water Power Co., 390
Commonwealth v. Isaacs, 65
Commonwealth v. Jones, 65, 68
Commonwealth v. Maxwell, 128
Commonwealth of Virginia v. Rives, 428
Commonwealth v. Robinson, 592
Cooper v. Aaron, 509, 523
Connecticut v. Teal, 627
Corfield v. Coryell, 121, 125, 243
Corrigan v. Buckley, 427
Cory v. Carter, 376, 449
Crandall v. Connecticut, 776
Crandall v. Nevada, 244
Creek Nation v. United States, 350
Crow Dog’s Case, 311
Cumming v. Board of Education, 433, 487
Daggett v. Hudson, 377
Dameron v. Bayless, 449
Davis v. County School Board, 485
Dawson v. Lee, 376
Dean v. Commonwealth, 58
Donnelly v. DeChristoforo, 604

Eddings v. Oklahoma, 598
Edmonson v. Leesville Concrete Co., 614,

616
Edwards v. Elliott, 271
Elk v. Wilkins, 294, 309, 778
Erb v. Morasch, 417
Erie R.R. Co. v. Tompkins, 206
Escambia County v. McMillan, 622
Ex parte Kawato, 329
Ex parte Virginia, 276, 277, 370, 380, 487,

499
Fellows v. Blacksmith, 315
Firefighters v. Cleveland, 624
Fletcher v. Peck, 204, 342
Fok Yung Yo v. United States, 395
Fong Yue Ting v. United States, 395
Fox v. Ohio, 271
Fullilove v. Klutznick, 554, 580, 617, 636,

645
Gaines v. Canada, 430, 470, 474, 476, 487,

643, 779
Gebhart v. Belton, 485
George v. State, 109, 777
Gibbons v. Ogden, 239, 271
Gibson v. Mississippi, 376
Gibson v. State, 380
Giles v. Harris, 397, 398
Giles v. Teasley, 397, 398
Gladson v. Minnesota, 417
Gomillion v. Lightfoot, 545, 598, 613, 617
Gong Lum v. Rice, 445, 449, 473, 487, 779
Goon Shung v. United States, 395
Graham v. Richardson, 531
Grant v. Shalala, 673
Gray v. Coffman, 311
Gray v. State, 378
Green v. County School Board, 519, 521
Gregg v. Georgia, 599, 600, 606
Gregory v. Baugh, 54
Griffin v. Prince Edward County Board of

Education, 509
Griggs v. Duke Power Co., 622, 631
Grutter v. Bollinger, 541, 559, 574, 575, 630,

679, 781
Gue Lin, 395
Guinn v. United States, 613
Gwinn v. Bugg, 71
H.K. Porter Co. v. Metropolitan Dade

County, 534
Hall v. DeCuir, 423

xlviii TABLE OF CASES

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page xlviii



Hansberry v. Lee, 428
Harriet v. Emerson, 177, 179
Hastings v. Farmer, 311
Hecht Co. v. Bowles, 508
Henry v. Bollar, 53
Hepburn v. Griswold, 290
Hernandez v. Texas, 450, 589, 592, 601, 780
Herndon v. Chicago, Rock Island & P.R. Co.,

418
Hicks v. Butrick, 311
Hirabayashi v. United States, 328, 499, 613
Hitchcock v. Dugger, 598
Hodges v. United States, 397, 398
Holden v. Hardy, 411
Holland v. Illinois, 614
Holyoke Co. v. Lyman, 390
Holmes v. South Carolina, 678
Home Telephone and Telegraph Co. v. Los

Angeles, 428
Hopkins v. City of Richmond, 653
Hopwood v. Texas, 541, 543, 544, 576, 577,

660
Hovey v. Elliott, 428
Hudgins v. Wrights, 55, 137, 775
Hudson v. McMillan, 667
Hulseman v. Rems, 377
Hunter v. Underwood, 600
Illinois Central Railroad Co. v. Illinois, 418
Imbler v. Pachtman, 599
In re Lau Ow Bew, 395
In re Shibuya Jugiro, 397
In re Wood, 397
James v. Alabama, 398
James v. Bowman, 397, 398
Johnson v. McIntosh, 339, 355, 776
Jones v. Alfred H. Mayer Co., 654
Jones v. Com., 378
Jones v. Georgia, 589
Jones v. Montague, 397, 398
Karrahoo v. Adams, 311
Kelly v. Board of Education, 509
Kelly v. New Haven, 628
King v. County of Nassau, 593
Kinney v. Commonwealth of Virginia, 59
Kies v. Lowrey, 516
Korematsu v. United States, 327, 483, 499,

601, 779
Kraemer v. Shelley, 426
Kramer v. Union Free School District, 521

Kromnick v. School Dist. of Philadelphia,
533

Lake Shore & M.S. Railway Co. v. Ohio, 417
Lane v. Wilson, 613
Lau Ow Bew v. United States, 395
League of United Latin American Citizens

v. Perry, 676
Lee Lung v. Patterson, 395
Legal Tender Cases, 290
Legrand v. Darnall, 191, 207
Lehew v. Brummel, 446, 447
Lem Wong King Ark, 395
Lessee of Livingston v. Moore, 271
Li Sing v. United States, 395
Liu Hop Fong v. United States, 395
Lochner v. New York, 414
Lockett v. Ohio, 598, 601, 605
Lone Wolf v. Hitchcock, 350
Louisville & N.R. Co. v. Kentucky, 377, 420
Louisville, New Orleans & Texas Ry. v. Mis-

sissippi, 397, 398
Louisville Railway Co. v. Mississippi, 420
Loving v. Virginia, 50, 81, 484, 494, 500,

501, 503, 545, 597, 613, 654, 780
Malone v. Haley, 97, 99
Mann v. City of Albany, 534
Marbles v. Creecy, 397
Marbury v. Madison, 167, 359
Marks v. United States, 543, 576
Martin v. Hunter’s Lessee, 204
Martin v. Texas, 397, 428
Matsushita Elec. Industrial Co. v. Zenith

Radio Corp., 626
Maurer v. Hamilton, 417
Maxwell v. Bishop, 603
Maynard v. Hill, 497
McCabe v. Atchison, T. & S. F. Ry. Co., 430,

472
McCleskey v. Kemp, 594, 781
McCray v. Abrams, 591
McCray v. New York, 590
McDonald v. Pless, 599
McDonnell Douglas Corp. v. Green, 589,

599
McFarland v. Jefferson County Public

Schools, 572
McGowan v. Maryland, 597
McLaughlin v. Florida, 499, 501, 613
McLaurin v. Oklahoma State Regents, 476,

487, 488, 780

TABLE OF CASES xlix

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page xlix



McMillan v. School Committee, 449
Metro Broadcasting v. FCC, 576, 581
Meyer v. State of Nebraska, 497
Milliken v. Bradley, 493, 514, 515, 524, 525,

781
Mills v. Green, 397
Mississippi R. Comm. v. Illinois Cent. R.

Co., 418
Mississippi University for Women v. Hogan,

574
Missouri, K. & T.R. Co. v. Texas, 418
Missouri Pac. R. Co. v. Kansas, 417
Mitchell v. Harmony, 331
Mitchell v. United States, 415
Monroe v. Board of Comm’rs, 523
Monroe v. Collins, 377, 378
Mooney v. Holohan, 428
Morgan v. Virginia, 424
Morris v. Duby, 417
Muller v. Oregon, 396
Murray v. Louisiana, 397
Murray v. Pearson, 650
Murray v. The Charming Betsey, 121
Naim v. Naim, 497, 501–503
Neal v. Delaware, 376, 380, 428
New York Trust Co. v. Eisner, 593
Nishimura Ekiu v. United States, 395
Norris v. Alabama, 452, 591
Northwest Austin Municipal Utility District

No. 1 v. Holder, 619
Osborn v. United States, 324
Osborn v. United States Bank, 324
Osman v. Riley, 377
Ow Bew v. United States, 395
Oyama v. California, 430
Oyler v. Boles, 597
Ozawa v. United States, 296, 301, 304, 779
Pace v. Alabama, 483
Parents Involved In Community Schools v.

Seattle School District No. 1, 560, 572,
781

Parker v. Brown, 423
Pasadena City Board of Education v. Span-

gler, 526
Patton v. Mississippi, 592
Pease v. Peck, 198
Pennock v. Commissioners, 311
People v. De La Guerra, 307
People v. Dean, 73, 378

People v. Gallagher, 376, 378
People v. Hall, 75, 593, 777
People v. Rousseau, 593
People ex rel. Cisco v. School Board, 449
People v. Orenthal James Simpson, 675, 687
Perez v. Sharp, 497
Personnel Administrator of Massachusetts

v. Feeney, 600
Pervear v. The Commonwealth, 271
Peter v. Hargrave, 10
Planned Parenthood v. Casey, 580
Plessy v. Ferguson, 26, 84, 113, 129, 135,

214, 234, 290, 371–373, 393, 394,
397–399, 411, 412, 435, 442, 447, 449,
459–461, 463, 464, 481, 485, 487–489,
607, 612, 636, 645, 652, 663, 667, 778

Poafpybitty v. Skeely Oil Company, 350
Prigg v. Pennsylvania, 165, 166
Prudential Ins. Co. v. Cheek, 428
Pulley v. Harris, 601
Quock Ting v. United States, 395
Quock Walker, 207
Railway Express Agency, Inc. v. People of

State of New York, 498
Railroad Co. v. Brown, 377
Railroad Co. v. Husen, 377
Raney v. Board of Education, 519
Raymond v. Chicago Union Traction Co.,

428
Raymond v. Thomas, 331
Regents of the University of California v.

Bakke, 26, 531, 535–536, 541, 543,
546,–547, 549–555, 557, 575, 579, 601,
618, 646

Reynolds v. Board of Education, 449
Ricci v. DeStefano, 620–621, 631, 681, 782
Rice v. Gong Lum, 447
Richmond v. J.A. Croson Co., 533, 537,

545–547, 549, 552, 553, 613, 616, 617,
624, 636

Riggins v. United States, 397
Riley v. Taylor, 673
Ristaino v. Ross, 604
Roberts v. City of Boston, 376, 384, 449,

487, 649
Robinson v. Memphis & C.R. Co., 286
Roe v. Wade, 574, 580
Rogers v. Alabama, 397
Rogers v. Paul, 525

l TABLE OF CASES

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page l



Rose v. Mitchell, 593, 604
San Antonio Independent School District v.

Rodriguez, 527, 538
Scott v. Emerson, 177, 179, 199
Scott v. Harris, 626
Scott v. McNeal, 428
Scott v. Sandford, 159, 166, 167, 169, 180,

202, 311, 312, 325, 607, 777
Seaboard Air Line R. Co. v. Blackwell, 418
Shaare Tefila Congregation v. Cobb, 602
Shaw v. Barr, 612
Shaw v. Reno, 611, 618, 619, 632, 664, 781
Sheet Metal Workers v. EEOC, 533, 549, 550
Shelley v. Kraemer, 425, 478, 499, 535, 654,

779
Shurberg Broadcasting v. FCC, 534
Singer v. United States, 601
Sipuel v. Board of Regents, 476, 487
Skinner v. State of Oklahoma, 497
Slaughterhouse Cases, 231, 237, 238, 247,

248, 251, 257, 273, 285, 289, 290, 312,
325, 365, 375, 431, 435, 487, 619, 777

Smith v. Alabama, 417
Smith v. Allright, 652
Smith v. Goodell, 121, 122
Smith v. Maryland, 271
Smith v. Mississippi, 397
Smith v. Morse, 128
Solem v. Helm, 601
Sommersett v. Stuart, 141
South Carolina State Hwy. Dept. v. Barn-

well Bros., 417
South Covington & C. St. R. Co. v. Cov-

ington, 418, 420
South Covington & C. Street R. Co. v. Com-

monwealth, 421
South Covington R. Co. v. Kentucky, 420
South Florida Chapter of Associated Gen-

eral Contractors of America, Inc. v.
Metropolitan Dade County, 533

Souther v. The Commonwealth, 141–142,
144

Southern Pacific Co. v. Arizona, 418, 422,
423

Southern Railway Co. v. King, 418
Spieres v. Parker, 128
Sproles v. Binford, 417
St. Louis I.M. & S.R. Co. v. Arkansas, 417
St. Louis S.W.R. Co. v. Arkansas, 418

St. Louis-San Francisco R. Co. v. Public Serv.
Comm., 418

State v. Baker, 377
State v. Boon, 109, 775
State v. Cantey, 73
State v. Chavers, 378
State v. Gibson, 376
State v. Hale, 10
State v. Mann, 4, 5, 8, 9, 11, 12, 15, 17, 19,

21, 25, 148, 776
State v. McCann, 376
State v. Treadway, 447
State ex rel. Stoutmeyer v. Duffy, 449
State of Virginia v. Rives, 487
Sterling v. Constantin, 331
Strauder v. West Virginia, 223, 284, 292, 312,

325, 365, 376, 380, 430, 431, 446, 487,
587, 601, 778

Sturgis v. Crowninshield, 164
Swain v. Alabama, 588, 592
Sweatt v. Painter, 449, 467, 476, 478, 479,

487, 488, 548, 650, 674, 780
Swift v. Tyson, 204
Talbot v. Janson, 121
Tang Tun v. Edsell, 395
Tarrance v. Florida, 397, 398, 589
Teamsters v. United States, 622
Tennessee v. Garner, 674
Texas Dept. of Community Affairs v. Burdine,

589, 599
The Exchange, 306, 320, 480, 767
The Japanese Immigrant Case, 395
The Santissima Trinidad, 121
Thomas v. Texas, 397
Thompson v. United States, 591
Thornburg v. Gingles, 616
Tom Hong v. United States, 395
Truax v. Raich, 410, 601
Trustees of Dartmouth College v. Wood-

ward, 398
Tucker v. Blease, 447
Turner v. Fouche, 598
Turner v. Murray, 604
Turner’s Case, 143
Twining v. New Jersey, 428
Twitchell v. The Commonwealth, 271
United Jewish Organizations of Williams-

burgh, Inc. v. Carey, 615–616
United States v. Atlantic Research Corp., 623

TABLE OF CASES li

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page li



United States v. Bhagat Singh Thind, 300
United States v. Buntin, 449
United States v. Carolene Products Co., 450,

483
United States v. Cruikshank, 257, 269, 272,

308, 427, 435, 778
United States v. Falso, 683
United States v. Gue Lim, 395
United States v. Harris, 252, 427
United States v. Holliday, 311, 315
United States v. Joseph, 315
United States v. Ju Toy, 395
United States v. Kagama, 350
United States v. Lee Yen Tai, 395
United States v. The Libellants and Claimants

of the Schooner Amistad, 154
United States v. Newman, 592
United States v. Paradise, 531, 533, 537, 559
United States v. Robinson, 592
United States v. Rogers, 311, 317
United States v. Russell, 331
United States v. Shipp (I), 397
United States v. Shipp (II), 397
United States v. Sing Tuck, 395
United States v. Whiskey, 311
United States v. Williams, 121
United States v. Wong Kim Ark, 322, 395,

778
United States Postal Service Board of Gov-

ernors v. Aikens, 589
University of Maryland v. Murray, 471, 473
Vasquez v. Hillery, 593, 604
Virginia v. Rivers, 376
Virginia v. Rives, 276, 380, 428, 487
Wan Shing v. United States, 395

Wang Wing v. United States, 395
Ward v. Flood, 376, 449
Wards Cove Packing Co. v. Antonio, 655
Washington v. Davis, 533, 538, 583,

588–590, 608, 613, 637, 638
Washington v. Seattle School Dist. No. 1,

613
Watkins and wife v. Carlton, 66–67
Watson v. Fort Worth Bank & Trust, 622
Wayte v. United States, 597, 600, 604
Weinberger v. Wiesenfeld, 535
West Chester & Philadelphia Railroad Co.

v. Miles, 59
Whitcomb v. Chavis, 617
Whitus v. Georgia, 589, 590, 592, 597–599,

604
Williams v. Mississippi, 397, 435
Williams v. New Orleans, 533
Wilson v. Wall, 311
Winter Park Communications, Inc. v. FCC,

534
Withers v. Buckley, 271
Wong Him v. Callahan, 449
Woodson v. North Carolina, 605
Worcester v. Georgia, 311, 356
Wright v. Council of the City of Emporia,

519, 521
Wright v. Rockefeller, 614
Wygant v. Jackson Bd. of Ed., 552, 613, 616,

617, 624
Wysinger v. Crookshank, 449
Yick Wo v. Hopkins, 377, 471, 598, 601, 613,

778
Zant v. Stephens, 601

lii TABLE OF CASES

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page lii



liii

Table of Authorities

Adero, Malaika, Up South: Stories, Studies, and Letters of this Century’s African Amer-
ican Migrations, 17–18, 59, 112–14 (1993).

Allan, L., Strange Fruit, originally performed by Billie Holiday on Delco Records (1939).

Anderson, Jose, Perspectives on Missouri v. Jenkins: Abandoning the Unfinished Business
of Public School Desegregation “With All Deliberate Speed,” 39 How. L.J. 693, 701–4
(1996).

Anderson, Jose, History Says that Blacks Should Vote, The Baltimore Sun, 25A, October
25, 2000.

Associated Press, Clinton To Think About Apology, The Baltimore Sun, June 17, 1997, at 3A.

Bamsham, M. and Steve Olson, Does Race Exist?, December 2003 Biology 1, 1–9 (2003).

Baynes, Leonard M., Perspectives: Abandoning Brown and ‘[Race]ing’ Backwards on
K–12 Education 1–2 (2005).

Bell, Derrick, Brown v. Board of Education and the Interest-Convergence Dilemma, 93
Harvard L. Rev. 518, 524–28 (1980).

Bell, Derrick, Race, Racism and American Law, Fourth Ed., 131–39, 653–58 (2000).

Berger, Bethany, After Pocahontas: Indian Women and the Law 1830–1934, 21 American
Indian L. Rev. 1, 6–8 (1997).

Bogen, David S., Slaughter-House Five: Views of the Case, 55 Hastings Law Journal 333,
337–41 (2003).

Brinkley, M., Memorandum Prepared on Judge Thomas Ruffin 2–4 (1997).

Brook, T., Plessy v. Ferguson, A Brief History with Documents in the Bedford Series in His-
tory and Culture 1–10 (1997).

Brooks, Roy, Critical Race Theory: A Proposed Structure and Application to Federal
Pleading, 11 Harv. Blackletter L.J. 85, 85–86, 87–88, 90–98 (1994).

Brown, Dorothy, Critical Race Theory: Cases, Materials and Problems, 1–2 (2003).

Brown, Kevin, African-American Immersion Schools: Paradoxes of Race and Public Ed-
ucation, 78 Iowa L. Rev. 813, 813–17 (1993).

Calleros, Charles, Paternalism, Counterspeech, and Campus Hate-Speech Codes: A Reply
to Delgado and Yun, 27 Ariz. St. L.J. 1249, 1255–63 (1995).

Chavez Jr., Alfred, What’s in a Name?, The Washington Post, A22, October 29, 1991.

Chin, G., The Plessy Myth: Justice Harlan and the Chinese Cases, 82 Iowa L. Rev. 151, 171–74
(1996).

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page liii



liv TABLE OF AUTHORITIES

Connally, C., Justice Harlan’s Great Betrayal? A Reconsideration of Cummings v. Rich-
mond County Board of Education, Journal of Supreme Court History 72, 73–87
(1998).

Crouch, Stanley, Money Isn’t Cure for Blacks’ Problems, The Baltimore Sun, 15A, Feb-
ruary 27, 2001.

Davis, A., The Case for United States Reparations to African-Americans, 7 Human Rights
Brief 1, 2–4 (2000).

Davis, Peggy Cooper, Introducing Robert Smalls, 69 Fordham L. Rev. 1695, 1702–4,
1708–16 (2001).

De Saussure, L., Ryan’s Mart Slave Auction Handbill (1852).

Delgado, Richard, Explaining the Rise and Fall of African American Fortunes — Interest
Convergence and Civil Rights Gains, 37 Harv. Civ. rights-Civ. Liberties L. Rev. 369,
370–71 (2002).

Delgado, Richard and David Yun, The Speech We Hate: First Amendment Totalism, the
ACLU, and the Principle of Dialogic Politics, 27 Ari. St. L.J. 1281, 1289–97 (1995).

Dunbar, P., We Wear The Mask in The Collected Poetry of Paul Lawrence Dunbar 71
(1989).

Entin, J., Sweatt v. Painter, The End of Segregation and the Transformation of Education
Law, 5 Rev. Litig. 1, 13–17 (1986).

Epstein, R., Race and the Police Power, 46 Wash. & Lee L. Rev. 741, 750–52 (1989).

Espinoza, Leslie, Masks and Other Disguises: Exposing Legal Academia, 103 Harvard L.
Rev. 1878, 1878–85 (1990).

Fehrenbacher, D., Slavery and Its Consequences: The Constitution, Equality, and Race,
11–18 (1988).

Fehrenbacher, D., The Dred Scott Case: Its Significance in American Law and Politics,
264–66 (1978).

Flagg, Barbara, “Was Blind, But Now I See”: White Race Consciousness and the Re-
quirement of Discriminatory Intent, 91 Mich. L. Rev. 953, 970–73 (1993).

Flaherty, Peter, Reparations Issue a Smoke Screen and a Shakedown,

Fletcher, M., Reparations For Slavery Is No Laughing Matter, The Baltimore Sun, May 16,
1997, at A16.

Franklin, J., From Slavery to Freedom: A History of Negro Americans, 180–86, 189–94,
234–37 (1980).

Garfield, Leslie Yalof, The Glass Half Full: Envisioning The Future Of Race Preference
Policies, 63 N.Y.U. Ann. Surv. Am. L. 385, 385–401 (2008).

Gordon, J., Did the First Justice Harlan Have a Black Brother?, 15 W. New Eng. L. Rev.
119, 122–24, 131–32, 134–39 (1993).

Graves, Joseph L., The Emperor’s New Clothes: Biological Theories of Race at the Mil-
lennium, 155–56 (2002).

Green, W., The Summer Christmas Came to Minnesota: The Case of Eliza Winston, A
Slave, 8 Law & Ineq. 151, 156–58 (1989).

Gross, Ariela J., Litigating Whiteness: Trials of Racial Determination in the Nineteenth-
Century South, 108 Yale Law Journal 109, 111–12, 120–22 (1998).

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page liv



TABLE OF AUTHORITIES lv

Haney Lopez, I., White by Law: The Legal Construction of Race, 37–46 (1996).

Harpalani, Vinay, Memorandum on Bhagat Singh Thind 2–3 (2008).

Harrison, Roderick, The Multiracial Responses on the Census Pose Unforeseen Risks to
Civil Rights Enforcement and Monitoring, Focus Magazine, 5–6 (April 2001).

Harrison, W., The Ambivalent Statesman: Did Thomas Jefferson Find Slavery Abhor-
rent Because It Was Immoral or Because It Was Inconvenient?, 4 Emerge 50–52
(May 1993).

Hayakawa, S.I., English is Key to Opportunities of American Life, Reading Eagle News-
paper, March 20, 1990.

Hawks, John, How African Are You? What Genealogical Testing Can’t Tell You,
http://www.slate.com/id/2138059 (2006).

Hernández, Tanya Katerí, Multiracial Discourse: Racial Classifications in an Era of Color-
blind Jurisprudence, 57 Maryland Law Rev. 97, 98–103, 107–12 (1998).

Hernández-Truyol, Berta Esperanza, Building Bridges—Latinas and Latinos at the Cross-
roads: Realities, Rhetoric and Replacement, 25 Colum. Hum. Rts. L. Rev. 369, 404–12,
423–31 (1994).

Higginbotham, A. and A. Jacobs, The “Law Only as an Enemy”: The Legitimization of Racial
Powerlessness Through the Colonial and Antebellum Criminal Laws of Virginia, 70
N.C. L. Rev. 1035–36 (1992).

Higginbotham, A., A Tribute to Justice Thurgood Marshall, 105 Harv. L. Rev. 55, 56–57
(1991).

Higginbotham, A., An Open Letter to Justice Clarence Thomas from a Federal Judicial Col-
league, 140 U. Pa. L. Rev. 1005, 1005–28 (1992).

Higginbotham, A., and A. Francois, Looking for God and Racism in All The Wrong Places,
70 Den. L. Rev. 191, 192–93 (1993).

Higginbotham, A., and B. Kopytoff, Racial Purity and Interracial Sex in the Law of Colo-
nial and Antebellum Virginia, 77 Geo. L.J. 1967, 1969–2007 (1989).

Higginbotham, A., and F. Higginbotham, “Yearning to Breathe Free”: Legal Barriers
Against and Options in Favor of Liberty In Antebellum Virginia, 68 N.Y.U. L. Rev.
1213, 1239–41, 1242, 1271 (1993).

Higginbotham, A., et al., De Jure Housing Segregation in the United States and South
Africa: The Difficult Pursuit for Racial Justice, 1990 U. Ill. L. Rev. 763, 848–51 (1990).

Higginbotham, A., et al., The O.J. Simpson Trial: Who Was Improperly Playing the Race
Card, in Birth of a Nationhood 31–44 (Toni Morrison, ed., 1997).

Higginbotham, A., et. al., Shaw v. Reno: A Mirage of Good Intentions with Devastating
Racial Consequences, 62 Fordham L. Rev. 1593, 1644–46 (1994).

Higginbotham, A., Letter To Judicial Council, Unpublished (1997).

Higginbotham, A., Race, Racism, and American Law, 122 U. Pa. L. Rev. 1044, 1044–45,
1051–52, 1057–58 (1974).

Higginbotham, A., Race, Sex, Education, and Missouri Jurisprudence: Shelley v. Kramer
in Historical Perspective, 67 Wash. U.L.Q. 701, 737–38 (1989).

Higginbotham, A., The Bicentennial of the Constitution: A Racial Perspective, 22 Stan.
Law. 8–13, 52–53 (Fall 1987).

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page lv



lvi TABLE OF AUTHORITIES

Higginbotham, A., The Hill-Thomas Hearings — What Took Place and What Happened:
White Male Domination, Black Male Domination, and the Denigration of Black
Women in Race, Gender, and the Power in America 33–35 (Anita Hill and Emma Jor-
dan, eds., 1997).

Higginbotham, A., The Life of the Law: Values, Commitment, and Craftsmanship, 100
Harv. L. Rev. 795, 804–6 (1987).

Higginbotham, F. and Anderson, Jose, Drum Majors for Justice, The Sun, A17, (Feb.
18, 1999).

Higginbotham, F. and Bergin, Kathleen, The Court has Granted Wide Deference to Col-
leges, The Chronicle Review, B14–B17, March 28, 2003.

Higginbotham, F., A Dream Deferred: Comparative and Practical Considerations for the
Black Reparations Movement, 58 N.Y.U. Ann. Surv. Am. L. 447, 447–50 (2003).

Higginbotham, F., A Request From Heaven To President Obama: Don’t Forget The Race
Issue, The Daily News, A19 (January 26, 2010).

Higginbotham, F., Affirmative Action, Selective Memory Loss, and the Mistakes of Adarand,
1995 Annual Survey 415, 418–20 (1995).

Higginbotham, F., After 150 Years, Worst Supreme Court Decision Ever Continues to
Haunt, The Washington Afro-American, A8 (March 9, 2007).

Higginbotham, F., Bar Group Rolls Up Welcome Mat, 105 The Crisis 12 (1998).

Higginbotham, F., Racism Less Pervasive More Complex, The Sun, A21 (April 4, 2008).

Higginbotham, F., Soldiers for Justice: The Role of the Tuskegee Airmen in the Deseg-
regation of the American Armed Forces, 8 Wm. & Mary Bill Rights J. 273, 300–2
(2000).

Hillier, Scot, Race and the Redskins, The Washington Post, A14, August 10, 1993.

Hudson, G., Black Americans vs. Citizenship: The Dred Scott Decision, 36 Negro Hist. Bull.
26, 27–29 (1983).

Hughes, L., Dream of Freedom in The Collected Poems of Langston Hughes 542 (1994).

Hutchinson, Darren, Progressive Race Blindness?: Individual Identity, Group Politics,
and Reform, 49 U.C.L.A. L. Rev. 1455, 1456–57 (2002).

Hylton, G., The Judge Who Abstained in Plessy v. Ferguson: Justice David Brewer and the
Problem of Race, 61 Miss. L.J. 315, 316–22, 357–62 (1991).

Jones, D., No Time For Trumpets: Title VII, Equality, and the Fin de Siecle, 92 Mich. L.
Rev. 2311, 2325–26 (1994).

Kennedy, Randall, Racial Critiques of Legal Academia, 102 Harv. L. Rev. 1745, 1787–1810
(1989).

Kruckenberg, K., Multi-Hued America: The Case For The Recognition Of A Multiethnic
Identity In US Data Collection, 4 The Modern American 50–55 (2008).

Lane, Charles, The Day Freedom Died: The Colfax Massacre, The Supreme Court, and
the Betrayal of Reconstruction, xv–xviii, 1–23 (2008).

Lawrence III, Charles R., The Id, The Ego, and Equal Protection: Reckoning with Un-
conscious Racism, 39 Stan. L. Rev. 317–18, 327, 330–45 (1987).

Levy, L., and H. Phillips, The Roberts Case: Source of the Separate But Equal Doctrine,
American Historical Rev. 517, 517–18 (1950).

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page lvi



TABLE OF AUTHORITIES lvii

Lively, Donald E., The Constitution and Race, 11–17, 20–26, 75–77, 94–96, 98–99,
102–4, 119–22, 123–25 (1992).

Mank, Bradford, Are Title VI’s Disparate Impact Regulations Valid?, 71 Cincinnati Law
Review 517, 517–20 (2002).

McIntosh, Peggy, White Privilege: Unpacking the Invisible Knapsack, White Privilege and
Male Privilege: A Personal Account of Coming to See Correspondences through Work
in Women’s Studies, Working Paper 189 (2001).

Munson, Barbara, Not for Sport, Teaching Tolerance, 40–42 (Spring 1999).

Newton, J., Amazing Grace (T. Nelson, 1859).

Noonan, Jr., John T., The Antelope: The Ordeal of the Recaptured Africans in the Ad-
ministrations of James Monroe and John Quincy Adams, The Antelope, 17–19 (1977).

Parks Jr., A., Racial Diversity’s Effect on Education is a Myth, The Chronicle Review,
B11–B14, March 28, 2003.

Perea, Juan, Ethnicity and the Constitution: Beyond the Black and White Binary Consti-
tution, 36 Wm. & Mary L. Rev. 571, 579–81 (1995).

Perea, Juan, Los Olvidados: On the Making of Invisible People, 70 N.Y.U. L. Rev. 965, 971–79
(1995).

Pratt, Carla, Should Klansmen Be Lawyers? Racism As An Ethical Barrier To The Legal
Profession, 30 Florida State L. Rev. 857, 864–71 (2003).

Rivera, A., State of the Dream: The Silent Depression, iii–vi, 20, 32–37 (2009).

Robinson, R., The Debt: What America Owes To Blacks, 201–5 (2000).

Stone, G., et al., Constitutional Law lxxviii, lxxxvii, lxxxiii, xcii, xciii–xciv (3rd ed. 1996).

Strickland, Rennard, Tonto’s Revenge, 48–49, 52–54, 110–11 (1997).

Taylor-Thompson, K., Empty Votes In Jury Deliberations, 113 Harv. L. Rev. 1261, 1279–81
(2000).

Warren, Charles, The Supreme Court in United States History, 539–50 (1932).

Wisemen, W., White Crimes: American History and the Case for African-American Repa-
rations, 1–4 (Unpublished manuscript 2004).

Yang, Tseming, Choice and Fraud In Racial Identification: The Dilemma of Policing Race
In Affirmative Action, the Census, and a Color-Blind Society, 11 Mich. J. Race &
Law 357, 368–377, 383–387, 416 (2006).

00 higginbotham 3e cx3  5/21/10  2:01 PM  Page lvii




