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Foreword

by Angus Macbeth

I began to practice environmental law as a staff attorney with the Natural
Resources Defense Council in 1970, shortly after the passage of the National
Environmental Policy Act. In those days the landscape had a few large visible
monuments —the common law of nuisance; the Second Circuit’s decision in
the first Scenic Hu d s on case—but gen era lly the eye and the imagi n a ti on co u l d
peer far and wi de with little to impede the vi ew. In the su cceeding twen ty - five
years, during the course of which I have served as a Deputy Assistant Attor-
n ey Gen eral in the Land and Na tu ral Re s o u rces Divi s i on at the Dep a rtm en t
of Justice and as the head of Sidley, Austin, Brown and Wood’s environmen-
tal law practice group, I have seen a massive growth of statute laws: the Clean
Air Act , Clean Wa ter Act , Re s o u rce Con s erva ti on and Recovery Act , Su per-
f u n d , and all their state law analog u e s . Beneath this forest canopy there has
been a stu rdy growth of both reg u l a ti ons and case law. E PA’s reg u l a ti ons at 40
CFR now extend to more than twenty-five volumes. A few years ago I looked
through a leading case book on administrative law and found that more than
t wen ty percent of the cases were drawn from envi ron m ental law. Hi d den in
the underbrush we find a thriving cultu re of g u i d a n ce doc u m en t s , reg u l a ti on s
wh i ch are never made final but are fo ll owed nevert h el e s s , and interpretive let-
ters hidden where only the insatiable collector is likely to find them.

In short, environmental law has become a jungle. Or, if you prefer a dif-
ferent met a ph or, an exc ru c i a ting maze . Or a paper palace rivaling the tax code
and regulations in complexity and counter-intuitive esoterica.

That history is the first justification for this book and it is a very powerful
on e . The stu dent has to be taught the path thro u gh the ju n gle and how to use
a machete with speed and accuracy if he is ever to be able to give advice to his
cl i ent with speed and acc u rac y—and most import a n t ly, with sound ju d gm en t .
This problem is there for the government lawyer, the public interest bar, and
the private attorney.

xv
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I do not think it will go away. The number of Superfund cases with a hun-
d red parties wi ll shrink as we con ti nue and com p l ete the clean up of com-
mercial hazardous waste sites; but the pervading complexity of environmen-
tal law will continue. First, the natural world is enormously complex and the
regulation of human impact on the natural world will reflect that complexity.
Secon d , the envi ron m ental laws of the last twen ty - f ive ye a rs have been a
tremendous success in reducing pollution. As a consequence, the targets for
envi ron m ental reg u l a ti on get small er over time and the com peting intere s t s
that must be wei gh ed in deciding how to reg u l a te have become more com p l ex
with the result that the law becomes more complex. Third, simplicity and ac-
c u racy are in constant ten s i on in this field and so far simplicity has ra rely pre-
vailed (unfortunately, it does not follow that accuracy has prevailed). Finally,
it is a sad fact that on the jungle floor the lush diversity of semi-legal forms of
a ut h ori ty has roo ted and spre ad to the point wh ere they cannot be erad i c a ted .
Co h erent com p i l a ti ons of basic laws su ch as State Im p l em en t a ti on Plans under
the Clean Air Act cannot be fo u n d . The meaning of RC RA reg u l a ti ons are
h i d den in foo tn o tes to Federal Regi s ter pre a m bl e s . It isn’t the way things
should be, but it certainly is the way they have been for a long time.

In short, the need for this book will persist for a long time to come.
The second real va lue of this vo lume lies in its dec i s i on to introdu ce stu-

dents to the roles of the public interest, government and private attorney, in-
s te ad of focusing on just one of t h e s e . In the co u rse of my career, du ri n g
which I have represented all three of these constituencies, I have come to ap-
preciate the importance of being able to see environmental issues from more
than one perspective.

This abi l i ty is va lu a bl e , firs t , in that it gives one insight into how the “o t h er
s i de” t h i n k s . For ex a m p l e , a priva te law yer en tering a nego ti a ti on with the EPA
would be well advised to have thought through how his opponent is likely to
approach the issue - what the EPA attorney’s goals, incentives and marching
orders are likely to be . The same might be said for the EPA law yer, who should
be able to place himself in the private attorney’s shoes. The exercises ask the
students to play the roles of private, EPA and public interest attorney in the
con text of n ego ti a ting an EPCRA pen a l ty, s ettling a Su perfund suit and liti-
ga ting a citi zens su i t . This should help them see how law yers from differen t
s i des think abo ut an issu e , t h ereby equ i pping them to deal more ef fectively
with opposing counsel when they enter the world of practice.

Students should also draw another valuable lesson from the experience of
representing different sides in environmental disputes. The layperson and the
u n tutored law yer of ten assume that envi ron m ental laws , l i ke the lights in a

xvi FOREWORD
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crosswalk, give clear signals to the business people seeking to make their way.
But the environmental lawyer soon finds out that this is not the case.

Ra t h er, envi ron m ental statute s , reg u l a ti ons and po l i c i e s , with their gre a t
com p l ex i ty and many ambi g u i ti e s , l e ave mu ch room for interpret a ti on and
judgment. The earlier a lawyer recognizes this, the earlier he can start devel-
oping this ju d gm en t . By asking stu dents to play a nu m ber of ro l e s , a n d
t h ereby to see envi ron m ental law qu e s ti ons from a va ri ety of d i f ferent per-
spectives, the book begins to develop this essential skill.

In sum, this volume provides practical training for environmental lawyers
of the most useful sort . It not on ly leads the stu dent thro u gh the ju n gle of t h e
law, it gives him the tools to develop his judgment so that he can wrestle ef-
fectively with the tough practical problems and, in time, give his client advice
that is mature and wise as well as solidly grounded in the law.

FOREWORD xvii
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introduction

The Goals of This Book

The authors of this book remember well our first days as practicing envi-
ronmental lawyers. Fresh out of law school and clerkships, we set out for the
l i bra ry with sharpen ed pencils to com p l ete our initial re s e a rch assign m en t s .
We began wh ere most law stu dents are taught to begi n , with the law reporters .
But the fine interpretations of regulatory law that we needed were not to be
found there . We moved on to Am erican Ju ri s pru den ce Secon d , the A L R s , a n d
the law reviews. Still nothing. Stumped, and more than a little embarrassed,
we were forced to seek out more senior lawyers for guidance. Thus began our
introduction to the new realm of legal materials that includes such sources as
the Code of Federal Reg u l a ti on s , the Federal Regi s ter, the Envi ron m ent Re-
porter, and agency guidance — the materials that environmental lawyers use
most.

We also learned early on that environmental lawyers do much more than
l egal re s e a rch (this is one of the re a s ons that the practi ce of envi ron m ental law
is so much fun). They counsel clients on regulatory compliance. They bring
or defend against en forcem ent acti on s . Th ey liti ga te com p l ex statutory issu e s .
They initiate citizen suits. They participate in rulemaking proceedings where
t h ey argue the legal and policy merits of envi ron m ental reg u l a ti on s . Our prac-
ti ces requ i red us to undert a ke many of these activi ti e s . O n ce aga i n , we su f-
fered the ru de aw a kening that law sch ool had hardly to u ch ed upon , mu ch less
prepared us for, these tasks.

As envi ron m ental law profe s s ors , we were determ i n ed that our stu den t s
would be bet ter prep a red for envi ron m ental law practi ce than we had been .
We looked for a book that would introduce students to the resources that en-
vi ron m ental law yers use and the activi ties in wh i ch they ro uti n ely en ga ge . We
found that such a book did not exist.

The principal objective of Environmental Law Practice: Problems and Exer -
ci ses for Sk i lls Devel opm en t is to fill this ga p. The materials in this book wi ll
i n trodu ce you to the main sources of envi ron m ental law. Some of these are
con t a i n ed in the book itsel f . In other instance s , we te ach you how to find them

xxi
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on your own . Those who work though this book should be able to head to the
l i bra ry on their first envi ron m ental law re s e a rch assign m ent with stra tegi e s
and skills for finding the information they need, not just sharpened pencils.

The book also uses exercises and role plays to introduce you to the day-to-
day tasks of environmental law practice. It covers four of the principal areas
of envi ron m ental law practi ce : com p l i a n ce co u n s el i n g, ad m i n i s tra tive en-
forcem en t , envi ron m ental liti ga ti on (including citi zen su i t s ) , and envi ron-
m ental po l i c y. It is com preh en s ive in its approach to these are a s , provi d i n g
lessons for the aspiring private lawyer, government lawyer, and public inter-
est attorney. The book will teach you how to bring a federal enforcement ac-
tion against a polluter; negotiate a Superfund settlement; prepare documents
and stra tegy for a citi zen’s su i t ; co u n s el a corpora ti on on envi ron m ental com-
p l i a n ce ; and com m ent on an EPA propo s ed ru l e , as well as devel op many
other relevant skills.

The probl ems and exercises are also good opportu n i ties for increasing yo u r
k n owl ed ge of su b s t a n tive envi ron m ental law. E nvi ron m ental law con s i s t s
largely of complex statutory and regulatory schemes, many of which are fea-
tu red in this boo k . O f ten , the best way to learn these doctrines is to use them .
More than on ce , we have seen it all “come toget h er ” for a stu dent while work-
ing thro u gh an exercise in cl a s s . The book should help you to master the com-
plexities of environmental law.

This book can serve as a stand-alone text for an upper- l evel co u rse on
envi ron m ental practi ce or as a su pp l em ent to an introdu ctory envi ron-
mental law text. Whichever way you encounter it, we hope that it provides
you with a useful introduction to the practice of environmental law.

xxii INTRODUCTION: THE GOALS OF THIS BOOK

anderson hirsch 2e  fmt  8/6/03  12:14 PM  Page xxii


