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Preface to Second Edition

We take pleasure to offer this Casebook on International Environmental Law as a
classroom learning tool that can be covered in the confines of a three-hour course on the
subject. We have assembled these materials with the idea that the book should not be a
scholarly work that is encyclopedic in scope but rather should be as practical and
compact as possible. To this end, we put a premium on brevity and have included only
basic primary materials and notes in the book. We think it is very important for the
students to be familiar with more extensive primary materials as well so we are
publishing a Document Supplement as a separate volume. The documents in the
Document Supplement are keyed to each of the 10 chapters in the Casebook so the
student can read and refer to the documents necessary to understand each topic as he or
she is covering the substantive book chapter.

We have carefully ordered the Chapters in the Casebook so the student will acquire the
background necessary to understand each subsequent topic in turn. We also presume the
student will have no background in either Public International Law or Environmental
Law; thus, we include some materials on these topics as well. Of course, it would help
understanding if the student has some background in one or both of those two important
subjects.

We believe the problem method is a good teaching technique, so we include problems
in each Chapter that are designed to stimulate class discussion and understanding. But the
professor of course may want to skip some (or all) of the problems or substitute his or her
own problems for ours. Thus we offer the problems as optional tools to be covered or not
as the professor who is in charge of the course decides is appropriate.

This work is obviously designed as a teaching tool. We have accordingly largely
excluded secondary materials from the published work. Of course there are many
important and stimulating secondary works that we hope the students consult during the
course of studying the subject. To this end at the beginning of the book we provide
Suggestions for Further Reading which cite both general works on International
Environmental Law and works that are keyed to each of the 10 Chapters of the book.

Although this work is dubbed “second edition,” it is in reality a wholly new start,
differing greatly from the first edition. Although three of the co-authors of the first
edition, Don Anton, Jon Charney, and Philippe Sands, for various reasons could not
participate in doing this edition, the authors are grateful for their ideas and valuable prior
contributions, and wish to express our deep thanks and admiration for their work in this
field.

We always appreciate hearing from and having suggestions from colleagues.
Thomas J. Schoenbaum, email: tjschoen@uw.edu
Michael K. Young, email: president@uw.edu
Seattle, Washington

November 18, 2013
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Suggestions for Further Reading in
International Environmental Law™

Although International Environmental Law is a relatively new field, many outstanding
books and articles have appeared on every subject of the field. The scholarship in this
area is outstanding but voluminous. In this memorandum, we are confined for practical
reasons to listing selected books and articles that we think will be helpful to students
seeking additional sources of information.

General Works

To begin with, we think highly of many of the books that cover the entire field of
International Environmental Law. We recommend especially the following:
Birnie, Patricia, Alan Boyle, and Catherine Redgwell, International Law and the
Environment, 3d ed. (Oxford: Oxford Univ. Press, 2009).
Bodansky, Daniel, Jutta Brunee, and Ellen Hey, eds., The Oxford Handbook of
International Environmental Law (Oxford: Oxford Univ. Press, 2007).
Kiss, Alexander and Dinah Shelton, International Environmental Law (Leiden and
Boston: Martinus Nijhoff, 2007).
Sands, Philippe and Jacqueline Peel, Principles of International Environmental Law, 3d
ed. (New York: Cambridge Univ. Press, 2012).

Chapter 1: Introduction and Background

Adams, Todd B., Is There a Legal Future for Sustainable Development in Global
Warming? Justice, Economics, and Protecting the Environment, 16 GEO. INT'L
ENVTL. L. REV. 77 (2003).

Adelman, David E., The Art of the Unsolvable: Locating the Vital Center of Science for
Environmental Law & Policy, 37 ENVTL. L. 925 (2007).

Benedickson, Jaime, et al., eds., Environmental Law and Sustainability After Rio
(Northampton, MA: Edward Elger Publishing, Inc., 2011).

Beyerlin, Ulrich and Thilo Marauhn, International Environmental Law (Portland, OR:
Hart Publishing, 2011).

Blodgett, Mark S., Richard J. Hunter, Jr., and Hector R. Lozada, A Primer on
International Environmental Law: Sustainability as a Principle of International
Law and Custom, 15 ILSA J. INT’L & Cowmp. L. 15 (2008).

Bratspies, Rebecca M., Rethinking Decisionmaking in International Environmental
Law: A Process-Oriented Inquiry into Sustainable Development, 32 YALE J. INT'L
L. 363 (2007).

Dernbach, John C., Creating the Law of Environmentally Sustainable Economic
Development, 28 PACE ENVTL. L. REV. 614 (2011).

Dernbach, John C., Targets, Timetables, and Effective Implementing Mechanisms:
Necessary Building Blocks for Sustainable Development, 27 WM. & MARY
ENVTL. L. & POL’Y REV. 79 (2002).

* The authors would like to thank Jessica L. Montgomery and Craig Henson, JD, 2013, for their
research help preparing these materials.



Suggestions for Further Reading

Desai, Bharat H., Institutionalizing International Environmental Law (Ardsley, NY:
Transnational Publishers, Inc., 2004).

Drumbl, Mark A., Poverty, Wealth, and Obligation in International Environmental
Law, 76 TUL. L. REV. 843 (2002).

Esty, Daniel C., Breaking the Environmental Law Logjam: The International Dimen-
sion, 17 N.Y.U. ENVTL. L.J. 836 (2008).

Kotzé, Louis J., Global Environmental Governance: Law and Regulation for the 21st
Century. Northampton (MA: Edward Elgar Publishing, Inc., 2012).

Marong, Alhaji B.M., From Rio to Johannesburg: Reflections on the Role of
International Legal Norms in Sustainable Development, 16 GEO. INT'L ENVT’L. L.
REv. 21 (2003).

rebech, Peter, et al., The Role of Customary Law in Sustainable Development (New
York: Cambridge Univ. Press, 2005).

Rao, P.K., International Environmental Law and Economics (Malden, MA: Blackwell
Publishers Inc., 2002).

Stark, Barbara, Sustainable Development and Postmodern International Law: Greener
Globalization?, 27 WM. & MARY ENVTL. L. & PoL’Y REvV. 137 (2002).

Yang, Tseming and Robert V. Percival, The Emergence of Global Environmental Law,
36 EcoLoGgy L.Q. 615 (2009).

Chapter 2: General International Environmental Law

Abate, Randall S., Dawn of a New Era in the Extraterritorial Application of U.S.
Environmental Statutes: A Proposal for an Integrated Judicial Standard Based on
the Continuum of Context, 31 COLUM. J. ENVTL. L. 87 (2006).

Applegate, John S., The Taming of the Precautionary Principle, 27 WM. & MARY
ENvVTL. L. & POL’Y REV. 13 (2002).

Bodansky, Daniel, Is There an International Environmental Constitution?, 16 IND. J.
GLOBAL LEGAL STUD. 565 (2009).

Bruch, Carl, Is International Environmental Law Really Law?: An Analysis of
Application in Domestic Courts, 23 PACE ENVTL. L. REV. 423 (2006).

Churchill, Robert R. and Geir Ulfstein, Autonomous Institutional Arrangements in
Multilateral Environmental Agreements: A Little-Noticed Phenomenon in Inter-
national Law, 94 AM. JUR. INT’L L. 623 (2000).
Driesen, David M., Thirty Years of International Environmental Law: A Retrospective
and Plea for Reinvigoration, 30 SYRACUSE J. INT'L L. & CoM. 353 (2003).
Dycus, Stephen, Nuclear War: Still the Greatest Threat to the Environment, 25 VT. L.
REV 753 (2001).

Ehrmann, Markus, Procedures of Compliance Control in International Environmental
Treaties, 13 CoLO. J. INT'L ENVTL. L. & PoL’Y 377 (2002).

Farber, Daniel A., Probabilities Behaving Badly: Complexity Theory and Environmen-
tal Uncertainty, 37 U.C. DAVIS L. REV. 145 (2003).

Fitzmaurice, Malgosia, Contemporary Issues in International Environmental Law
(Northampton, MA: Edward Elgar Publishing, Inc., 2009).

Foster, Caroline E., Science and the Precautionary Principle in International Courts
and Tribunals: Expert Evidence, Burden of Proof and Finality (New York:
Cambridge Univ. Press, 2011).
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Suggestions for Further Reading

Gray, Kevin R., International Environmental Impact Assessment: Potential for a
Multilateral Environmental Agreement, 11 COLO. J. INT’L. ENVT’L. L. & POL’Y 83
(2000).

Gillroy, John Martin, Adjudication Norms, Dispute Settlement Regimes and Interna-
tional Tribunals: The Status of “Environmental Sustainability” in International
Jurisprudence, 42 STAN. J. INT'L L. 1 (2006).

Kalas, Peggy Rodgers, International Environmental Dispute Resolution and the Need
for Access by Non-State Entities, 12 COLO. J. INT'L ENVT’L. L. & PoL’Y 191
(2001).

Kerbrat, Yann, and Sandrine Maljeau-Dubois, eds., The Transformation of Interna-
tional Environmental Law (Portland, OR: Hart Publishing, 2011).

Lin, Albert C., The Unifying Role of Harm in Environmental Law, 2006 WIS. L. REV.
897.

Mayer, Don, The Precautionary Principle and International Efforts to Ban DDT, 9 S.C.
ENnvT’L. L.J. 135 (2002).

Nash, Jonathan Remy, Too Much Market? Conflict Between Tradable Pollution
Allowances and the “Polluter Pays” Principle, 24 HARV. ENVTL. L. REV. 465
(2000).

Onzivu, William, International Environmental Law, the Public’s Health, and Domestic
Environmental Governance in Developing Countries, 21 AM. U. INT'L L. REV.
597 (2006).

Percival, Robert V., Who'’s Afraid of the Precautionary Principle?, 23 PACE ENVTL. L.
REV. 21 (2006).

Rinceanu, Johanna, Enforcement Mechanisms in International Environmental Law:
Quo Vandunt? Homo Sanus in Natura Sana, 15 J. ENVTL. L. & LITIG. 147 (2000).

Voigt, Christina, Sustainable Development as a Principle of International Environmen-

tal Law: Resolving Conflicts between Climate Measures and WTO Law (Boston,
MA: Martinus Nijhoff Publishers, 2009).

Chapter 3: State Responsibility for Transboundary Environmental Harm

Buhi, Jason and Lin Feng, The International Joint Commission’s Role in the United
States-Canada Transboundary Air Pollution Control Regime: A Century of
Experience to Guide the Future, 11 VT. J. ENVTL. L. 107 (2009).

Cassar, Angela Z. & Carl E. Bruch, Transboundary Environmental Impact Assessment
in International Watercourse Management, 12 N.Y.U. ENVTL. L.J. 169 (2003).

Dornbos, Jeffrey S., All (Water) Politics Is Local: A Proposal for Resolving Trans-
boundary Water Disputes, 22 FORDHAM ENVTL. L. REv. 1 (2010).

George, Gerald F., Environmental Enforcement Across National Borders, 21 NAT.
RESOURCES & ENV’T 3 (2006).

Guruswamy, Lakshman, State Responsibility in Promoting Environmental Corporate
Accountability, 21 FORDHAM ENVTL. L. REV. 209 (2010).

Hall, Noah D., Transboundary Pollution: Harmonizing International and Domestic
Law, 40 U. MICH. J. L. REFORM 681 (2007).

Hess, Gerald F., The Trail Smelter, the Columbia River, and the Extraterritorial
Application of CERCLA, 18 GEO. INT’L ENVTL. L. REV 1 (2005).

Hsu, Shi-Ling and Austen L. Parrish, Litigating Canada-U.S. Transboundary Harm:
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Suggestions for Further Reading

International Environmental Lawmaking and the Threat of Extraterritorial Reci-
procity, 38 VA. J. INT’L L. 1 (2007).

Kelly, Ryan P. and Margaret R. Caldwell, Ten Ways States Can Combat Ocean
Acidification (and Why They Should), 37 HARV. ENVTL. L. REV. 57 (2013).

Kiss, Alexandre, State Responsibility and Liability for Nuclear Damage, 35 DENV. J.
INT’L L. & PoL’Y 67 (2006).

Knox, John H., Assessing the Candidates for a Global Treaty on Transboundary
Environmental Impact Assessment, 12 N.Y.U. ENVTL. L.J. 153 (2003).

Knox, John H., The Myth and Reality of Transboundary Environmental Impact
Assessment, 96 AM. J. INT’L L. 291 (2002).

Mank, Bradford, Can Plaintiffs Use Multinational Environmental Treaties as Custom-
ary International Law to Sue Under the Alien Tort Statute?, 2007 UTAH L. REV.
1085.

Meégret, Frédéric, The Problem of an International Criminal Law of the Environment,
36 CoLUM. J. ENVTL. L. 195 (2011).

MclIntyre, Owen, The Role of Customary Rules and Principles of International
Environmental Law in the Protection of Shared International Freshwater Re-
sources, 46 NAT. RESOURCES J. 157 (2006).

Okawa, Phoebe N., State Responsibility for Transboundary Air Pollution in Interna-
tional Law (New York: Oxford Univ. Press, 2000).

Parrish, Austen L., Trail Smelter Deja Vu: Extraterritoriality, International Environ-
mental Law, and the Search for Solutions to Canadian-U.S. Transboundary Water
Pollution Disputes, 85 B.U. L. REV. 363 (2005).

Percival, Robert V., Liability for Environmental Harm and Emerging Global Environ-
mental Law, 25 MD. J. INT’L L. 37 (2010).

Pratt, Laura A.W., Decreasing Dirty Dumping? A Reevaluation of Toxic Waste
Colonialism and the Global Management of Transboundary Hazardous Waste, 35
WM. & MARY ENVTL. L. & PoL’Y REV. 581 (2011).

Robinson-Dorn, Michael J., The Trail Smelter: Is What’s Past Prologue? EPA Blazes
New Trail for CERCLA, 14 N.Y.U. ENVTL. L.J. 233 (2006).

Sachs, Noah, Beyond the Liability Wall: Strengthening Tort Remedies in International
Environmental Law, 55 U.C.L.A. L. REv. 837 (2008).

Waugh, Theodore, Where Do We Go from Here: Legal Controls and Future Strategies

for Addressing the Transportation of Hazardous Waste Across International
Borders, 11 FORDHAM ENVTL. L.J. 477 (2000).

Chapter 4: Climate Change and Protection of the Atmosphere

Abate, Randall S., Massachusetts v. EPA and the Future of Environmental Standing in
Climate Change Litigation and Beyond, 33 WM. & MARY ENVTL. L. & PoL’Y
REV. 121 (2008).

Attapattu, Sumudu, Global Climate Change: Can Human Rights (and Human Beings)
Survive This Onslaught?, 20 CoLO. J. INT'L ENVTL. L. & PoL’Y 35 (2008).
Bancal, Jean-Charles, The “Financial Mechanism” & “Flexible Mechanisms” of the
United Nations Framework Convention on Climate Change: Faced with Climate
Change, the Global Environment Facility and the Carbon Market Take Leading

Roles, 3 APPALACHIAN NAT. RESOURCES L.J. 1 (2009).
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Black, Elizabeth C., Climate Change Adaptation: Local Solutions for a Global
Problem, 22 GEO. INT'’L ENVTL. L. REV. 359 (2010).

Boyd, William, Climate Change, Fragmentation, and the Challenges of Global
Environmental Law: Elements of a Post-Copenhagen Assemblage, 32 U. PA. J.
INT’L L. 457 (2010).

Burleson, Elizabeth, Climate Change Consensus: Emerging International Law, 34 WM.
& MARY ENVTL. L. & PoL’Y REV. 543 (2010).

Butti, Luciano, The Tortious Road to Liability: A Critical Survey on Climate Change
Litigation in Europe and North America, 11 SUSTAINABLE DEV. L. & POL’Y 32
(2011).

Christopher, Caleb W., Success by a Thousand Cuts: The Use of Environmental Impact
Assessment in Addressing Climate Change, 9 VT. J. ENVTL. L. 549 (2008).
Carlarne, Cinnamon, Climate Change Policies an Ocean Apart: E.U. and U.S. Climate

Change Policies Compared, 14 PENN ST. ENVTL. L. REV. 435 (2006).

Cole, Daniel H., Climate Change, Adaptation, and Development, 26 U.C.L.A. J.
ENVTL. L. & PoL’Y 1 (2008).

Craig, Robin Kundis, “Stationarity is Dead” — Long Live Transformation: Five
Principles for Climate Change Adaptation Law, 34 HARV. ENVTL. L. REvV. 9
(2010).

Dembach, John C. and Seema Kakade, Climate Change Law: An Introduction, 29
ENERGY L.J. 1 (2008).

DeSombre, Elizabeth R., The Experience of the Montreal Protocol: Particularly
Remarkable, and Remarkably Particular, 19 U.C.L.A. J. ENVTL. L. & PoL’Y 49
(2001).

Doelle, Meinhard, From Hot Air to Action? Climate Change, Compliance and the
Future of International Environmental Law (Toronto: Thomson Carswell, 2005).

Ferrey, Steven, Corporate Responsibility and Carbon-Based Life Forms, 35 B.C.
ENVTL. AFF. L. REV. 419 (2008).

Gerrard, Michael B., What the Law and Lawyers Can and Cannot Do About Global
Warming, 16 SOUTHEASTERN ENVTL. L.J. 33 (2007).

Kysar, Douglas A., Climate Change, Cultural Transformation, and Comprehensive
Rationality, 31 B.C. ENVTL. AFF. L. REV. 555 (2004).

McGee, Jr., Henry W., Litigating Global Warming: Substantive Law in Search of a
Forum, 16 FORDHAM ENVTL. L. REV. 371 (2005).

Osofsky, Hari M., Climate Change Litigation as Pluralist Legal Dialogue?, 26 A STAN.
ENVTL. L. REV. 181 (2007).

Osofsky, Hari M., Is Climate Change “International”? Litigation’s Diagonal Regula-
tory Role, 49 VA. J. INT’L L. 585 (2009).

Osofsky, Hari M., The Future of Environmental Law and Complexities of Scale:
Federalism Experiments with Climate Change Under the Clean Air Act, 32 WASH.
U. J. L. & PoL’Y 79 (2010).

Osofsky, Hari M., The Geography of Climate Change Litigation: Implications for
Transnational Regulatory Governance, 83 WASH. U. L. Q. 1789 (2005).

Owen, Dave Climate Change and Environmental Assessment Law, 33 COLUM. J.
ENVTL. L. 57 (2008).
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Peloso, Chris, Crafting an International Climate Change Protocol: Applying the
Lessons Learned from the Success of the Montreal Protocol and the Ozone
Depletion Problem, 25 J. LAND USE & ENVTL. L. 305 (2010).

Ruhl, J.B., Climate Change Adaptation and the Structural Transformation of Environ-
mental Law, 40 ENVTL. L. 363 (2010).

Stewart, Richard B., Michael Oppenheimer, and Bryce Rudyk, Building Blocks for
Global Climate Protection, 32 STAN. ENVTL. L.J. 341 (2013).

van Asselt, Harro and Joyeeta Gupta, Stretching Too Far? Developing Countries and
the Role of Flexibility Mechanisms Beyond Kyoto, 28 STAN. ENVTL. L.J. 311
(2009).

Vandenbergh, Michael P. and Mark A. Cohen, Climate Change Governance: Bound-
aries and Leakage, 18 N.Y.U. ENVTL. L.J. 221 (2010).

Wiener, Jonathan B., Something Borrowed for Something Blue: Legal Transplants and
the Evolution of Global Environmental Law, 27 ECOLOGY L. Q. 1295 (2001).

Chapter 5: Environment, International Trade and Investment

Barrett, Jr., John A., The Global Environment and Free Trade: A Vexing Problem and
a Taxing Solution, 76 IND. L.J. 829 (2001).

Burleson, Elizabeth, From Fragmentation to Innovation Coordination, 24 GEO. INT'L
ENVTL. L. REV. 477 (2012).

Burleson, Elizabeth and Winslow Burleson, Innovation Cooperation: Energy Biosci-
ences and Law, 2011 U. ILL. L. REV. 651 (2011).

Carlarne, Cinnamon, The Kyoto Protocol and the WTO: Reconciling Tensions Between
Free Trade and Environmental Objectives, 17 COLO. J. INT'L ENVTL. L. & POL’Y
45 (2000).

Chang, Howard F., Toward a Greener GATT: Environmental Trade Measures and the
Shrimp-Turtle Case, 74 S. CAL. L. REV. 31 (2000).

Driesen, David M., What is Free Trade?: The Real Issue Lurking Behind the Free
Trade and Environment Debate, 41 VA. J. INT’L L. 279 (2001).

Endres, Jody M., Clearing the Air: The Meta-Standard Approach to Ensuring Biofuels
Environmental and Social Sustainability, 28 VA. ENVTL. L.J. 73 (2010).

Frischmann, Brett, A Dynamic Institutional Theory of International Law, 51 BUFF. L.
REV 679 (2003).

Gaines, Sanford, The WTO’s Reading of the GATT Article XX Chapeau: A Disguised
Restriction on Environmental Measures, 22 U. PA. J. INT’L ECON. L. 739 (2001).

Ghei, Nita, Evaluating the WTO’s Two Step Test for Environmental Measures Under
Article XX, 18 CoLo. J. INT’L ENVTL. L. & PoL’Y 117 (2007).

Gonzalez, Carmen G., Genetically Modified Organisms and Justice: The International
Environmental Justice Implications of Biotechnology, 19 GEO. INT'L ENVTL. L.
REV. 583 (2007).

Goyal, Anupam, The WTO and International Environmental Law: Towards Concilia-
tion (New Delhi: Oxford Univ. Press, 2006).

Grosko, Brett, Genetic Engineering and International Law: Conflict or Harmony? An
Analysis of the Biosafety Protocol, GATT, and the WTO Sanitary and Phytosani-
tary Agreement, 20 VA. ENVTL. L.J. 295 (2001).

Howse, Robert, The Appellate Body Rulings in the Shrimp/Turtle Case: A New Legal
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Baseline for the Trade and Environment Debate, 27 COLUM. J. ENVTL. L. 491
(2002).

Kennedy, Kevin C., Why Multilateralism Matters in Resolving Trade-Environment
Disputes, 7 WIDENER L. Symp. J. 31 (2001).

Knox, John H., The Judicial Resolution of Conflicts Between Trade and the Environ-
ment, 28 HARV. ENVTL. L. REV. 1 (2004).

Lallas, Peter L., The Role of Process and Participation in the Development of Effective
International Environmental Agreements: A Study of the Global Treaty on
Persistent Organic Pollutants (POPs), 19 U.C.L.A. J. ENVTL. L. & PoL’Y 83
(2001).

Mintz, Joel A., Two Cheers for Global POPs: A Summary and Assessment of the
Stockholm Convention on Persistent Organic Pollutants, 14 GEO. INT'L ENVTL. L.
REvV. 319 (2001).

Scott, Joanne, International Trade and Environmental Governance: Relating Rules
(and Standards) in the EU and the WTO, 15 EUR. J. INT’L L. 307 (2004).

Shaffer, Gregory C., The World Trade Organization Under Challenge: Democracy and
the Law and Politics of the WTO’s Treatment of Trade and Environment Matters,
25 HARV. ENVTL. L. REV. 1 (2001).

Silva-Send, Nilmini, Climate Change Disputes at the World Trade Organization:
National Energy Policies and International Trade Liability, 4 SAN DIEGO J.
CLIMATE & ENERGY L. 195 (2013).

Steinberg, Richard H., ed., The Greening of Trade Law: International Trade Organi-
zations and Environmental Issues (Lanham, MD: Rowan & Littlefield Publishers,
Inc., 2002).

Stewart, Terence P. and David S. Johanson, A Nexus of Trade and the Environment:
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PoL’y 1 (2003).

Thomas, Chantal, Should the World Trade Organization Incorporate Legal and
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VanderZwaag, David L., The Precautionary Approach and the International Control of
Toxic Chemicals: Beacon of Hope, Sea of Confusion and Dissolution, 33 HOUS. J.
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Vranes, Erich, Trade and the Environment: Fundamental Issues in International Law,
WTO Law, and Legal Theory (New York: Oxford Univ. Press, 2009).

Chapter 6: Freshwater Resources

Baillat, Aline, International Trade in Water Rights: The Next Step (London: IWA
Publishing, 2010).

Bernauer, Thomas and Anna Kalbhenn, “The Politics of International Freshwater
Resources.” The International Studies Encyclopedia (Washington D.C.: The
International Studies Assn., 2010).

Bruch, Carl, ed., Public Participation in the Governance of International Freshwater
Resources (Tokyo: United Nations Univ. Press, 2005).
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