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PREFACE

The authors chose to title this textbook, LAW, POLICY, & HIGHER EDUCATION: CASES

AND MATERIALS, with purpose. The research contained in the pages herein not only

presents primary materials such as cases, statutes, and regulations, but also secondary

sources regarding legal issues that colleges and universities, students, faculty, accreditors,

and other related entities face. The discourse also examines the interchange between

policy and the law such as, for example, how cases impact the treatment of students’

rights and responsibilities or how statutes alter university research activities. In our

discussions, we have adopted an intentional and carefully delineated approach weighing

considerations of societal forces (i.e., political, economic, cultural, and technological)

balanced against the institutional core mission of a college or university. For instance,

how do technological innovations alter the ownership rights of faculty who teach online

courses, which are recorded? To what extent does a state’s expectation that public

colleges and universities serve as the region’s economic engines alter the contractual

relationships for faculty and students in university-business partnerships?

The topics chosen, broken down into 13 designated chapters, raise current issues for

faculty, students, attorneys, higher education administrators, policymakers, and other

participants in the higher education enterprise. The cases that have been highlighted

present questions that can be examined from several perspectives. For example, consider

a case involving a student assault on campus. As an administrator, how would a court’s

holding affect the way official institutional policy is formed in regards to on-campus

criminal activity? If in the role of an attorney for a student-plaintiff who was attacked in a

university residence hall, with what causes of action would you proceed? As a faculty

member sitting on the university senate’s “Student Safety” committee, how would this

case’s decision impact recommendations you submit to the committee? Each chapter has

been drafted to educate students in a variety of ways, regardless of whether their ultimate

desired career is in administration, in-house university counsel, policy-making, general

law practice, or a professorship at a higher education institution.

Specifically, the chapters examine the law and policy issues that are on the forefront of

higher education, ranging from intercollegiate athletics to individuals with disabilities,

academic integrity measures, and intellectual property — particularly in terms of

commercialization. For instance, the topic of students with disabilities reflects an area

that has grown substantially in the past decade. This occurrence is not surprising when

one looks at the raw numbers. During the 1997-1998 school year, there were 428,280

students with disabilities attending U.S. colleges and universities. Slightly more than a

decade later, that number grew to 707,000 students during the 2008-2009 school year.

With such a dramatic increase in the enrollment of students with disabilities, courts and

policymakers were forced to adapt, leading to new case law and policies. In addition,

several other indicators suggest that the legal and policy issues pertaining to students with

disabilities are expected to grow. In 2008, the Americans with Disabilities Act was

significantly modified, and according to a 2011 U.S. Department of Education Report, the

college enrollments of students with disabilities is expected to continue to increase. Thus,

v
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the topic lends itself to examination and consideration in terms of the laws and policies

associated with supporting students with special needs that will undoubtedly aid students

in the future. Similar examples also exist for matters addressing intercollegiate athletics

(e.g., the financial commitment of college athletics and its alleged treatment of athletes as

commodities), academic integrity measures (e.g., academic standards required to compete

in a global society and the legal boundaries in which policymakers have to legislate those

mandates), and intellectual property (e.g., commercially valued products and services that

spur academic innovation, but require university resources). All of these issues have

evolved over the past few decades and will continue to do so. Often there is a lag between

the pronouncement of new legal standards and the adaptation of policymakers to the

newly articulated mandates. Thus, students will find themselves in the midst of two

discussions: First, with regard to clearly established doctrine, how has higher education

changed for the better or worse in response to the confines of the law? Second, in terms

of new, progressive legal initiatives, how will university and college administrators make

adjustments in our evolving reality? What correlating policy changes may ensue as a

result of not only the changes in legal standards, but also the changes in the economic

environment?

Along with groundbreaking case law and research, the textbook also provides students

with basic, foundational knowledge that is imperative to succeeding as a professional in

the world of higher education. For instance, students will be introduced to the elements of

a negligence cause of action, along with a detailed analysis of the different duties often

imposed on university administrators and faculty. Students will be exposed to the

workings of Institutional Review Boards and the purposes they serve within the

university’s research protocols. Further, students will confidently be able to articulate the

requirements a college or university must meet in order to be granted tax-exempt status as

a charitable institution. These legal foundations are just a sampling of the important

groundwork set forth in this textbook.

In sum, this compilation fills a gap in the market for casebooks on higher education

law, as the materials presented lend themselves to timely and important discussions of

both law and policy issues. Chapters 1 and 2 provide an overview of higher education

with respect to the laws and policies that shape its roles and responsibilities in society.

Chapters 3 and 4 examine the college’s employment relationship with faculty and staff.

Chapters 5, 6, and 7 explore the rights and responsibilities of students. Chapter 8

addresses how the university affects and is affected by the intercollegiate athletic

enterprise. Chapters 9, 10, and 11 present the influence and impact of government

regulations as well as higher education’s efforts to shape policies that further institutional

aims and manage university resources. Chapter 12 addresses issues of intellectual

property, especially involving faculty, but with an eye on public/private partnerships,

ownership, and commercialization of research. Chapter 13 presents an exposé of persons

with special needs, a largely overlooked and underserved population within the

university.

The authors extend appreciation for the valuable research assistance of Christopher

Montgomery, Jillian Wolosiansky, Rachel Kepley, Seth Chodosh, Geoffrey Saxe and Joel

PREFACE

vi

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Lund all former students at The Ohio State University Moritz College of Law. We are

equally grateful for the research assistance of Keisha Hunley-Jenkins and Samara

Preisler, graduate students in Ohio State’s College of Education and Human Ecology. We

also wish to thank Gereon Methner, a graduate student in the School of Educational

Foundations, Leadership, and Policy at Bowling Green State University for his research

assistance. The authors are grateful for the editing assistance of Chinyere Richardson,

Section Associate in Educational Administration.

Philip T.K. Daniel

E. Gordon Gee

Jeffrey C. Sun

Patrick D. Pauken

PREFACE

vii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



TABLE OF CONTENTS

Chapter I HISTORY OF HIGHER EDUCATION IN THE UNITED

STATES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

A. AMERICAN HIGHER EDUCATION: PAST, PRESENT, AND FUTURE . 3

Martin Trow, Federalism in American Higher Education . . . . . . . . . . . 3

Stacy Donoso & Perry A. Zirkel, The Volume of Higher Education

Litigation: An Updated Analysis . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

B. PUBLIC SCHOOLS, PRIVATE SCHOOLS, AND THE STATE ACTION

DOCTRINE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

1. The Public School-Private School Distinction . . . . . . . . . . . . . . . . . . . 15

Trustees Of Dartmouth College v. Woodward . . . . . . . . . . . . . . . . . 15

Farrington v. Tokushige . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

2. The State Action Doctrine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

Brentwood Academy v. Tennessee Secondary School

Athletic Association . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

Craft v. Vanderbilt University . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

C. GOVERNMENT REGULATION OUTSIDE OF THE FEDERAL

CONSTITUTION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

Bob Jones University v. United States . . . . . . . . . . . . . . . . . . . . . . . . 39

Northwestern University v. City Of Evanston . . . . . . . . . . . . . . . . . . . 40

Cohen v. Brown University . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

Associated Press v. Crofts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42

D. THE PERSISTENT TENSION BETWEEN RELIGION AND THE

ACADEMY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

1. Public Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

Tanford v. Brand . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

2. Private Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47

Roemer v. Board Of Public Works . . . . . . . . . . . . . . . . . . . . . . . . . 47

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 54

E. THE APPLICABILITY OF SECONDARY SCHOOL LAW TO HIGHER

EDUCATION CASES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55

Kincaid v. Gibson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56

Hosty v. Carter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56

F. THE LAW-POLICY DISTINCTION . . . . . . . . . . . . . . . . . . . . . . . . . . 58

H.K. COLEBATCH, POLICY 49–66 (2002) . . . . . . . . . . . . . . . . . . . . . . 58

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63

ix

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Chapter II COLLEGE GOVERNANCE AND LIABILITY . . . . . . . . . 67

A. GOVERNING AUTHORITY AND DELEGATION . . . . . . . . . . . . . . . . 68

1. Boards of Trustees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68

a. Public Boards of Trustees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68

California Constitution Article IX, § 9 . . . . . . . . . . . . . . . . . . . . . 68

Florida Constitution Article IX, § 7 . . . . . . . . . . . . . . . . . . . . . . . 69

Ohio Revised Code Annotated §§ 3335.02–3335.14 (2009) . . . . . . 70

First Equity Corporation Of Florida v. Utah State University . . . . 71

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74

San Francisco Labor Council v. Regents Of University

Of California . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78

b. Private Boards of Trustees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78

Michigan Compiled Laws Annotated, Chapter 390: Universities and

Colleges — Albion College . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79

Corporation Of Mercer University v. Smith . . . . . . . . . . . . . . . . . 79

In Re Antioch University . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 80

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84

2. Officers and Administrators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 85

University Of Colorado v. Silverman . . . . . . . . . . . . . . . . . . . . . . . 85

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88

FDIC v. Providence College . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89

B. INSTITUTIONAL LIABILITY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94

1. Tort Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94

a. Theories of Immunity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94

i. Sovereign Immunity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94

Ex Parte Craft . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 94

Kerbersky v. Northern Michigan University . . . . . . . . . . . . . . . 97

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99

ii. Charitable Immunity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 101

Mullins v. Pine Manor College . . . . . . . . . . . . . . . . . . . . . . . 101

Gilbert v. Seton Hall University . . . . . . . . . . . . . . . . . . . . . . . 103

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107

b. Negligence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109

i. Premises Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109

Bergeron v. Southeastern Louisiana University . . . . . . . . . . . . 109

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111

Shimer v. Bowling Green State University . . . . . . . . . . . . . . . 112

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 114

ii. Liability Related to On-Campus Instruction . . . . . . . . . . . . . . . . 116

TABLE OF CONTENTS

x

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Garrett v. Northwest Mississippi Junior College . . . . . . . . . . . 116

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 118

Niles v. Board Of Regents Of The University System

Of Georgia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 119

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121

iii. Student Suicide . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121

Jain v. State Of Iowa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 126

Schieszler v. Ferrum College . . . . . . . . . . . . . . . . . . . . . . . . . 129

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134

iv. Liability for Non-School-Related Activities . . . . . . . . . . . . . . . . 135

University Of Denver v. Whitlock . . . . . . . . . . . . . . . . . . . . . . 135

Booker v. Lehigh University . . . . . . . . . . . . . . . . . . . . . . . . . 140

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145

c. Defamation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146

Chonich v. Ford . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148

2. Contract Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150

Linkage Corporation v. Trustees Of Boston University . . . . . . . . . . 150

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 156

3. § 1983 Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 157

Kashani v. Purdue University . . . . . . . . . . . . . . . . . . . . . . . . . . . 157

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 160

Hall v. Medical College Of Ohio At Toledo . . . . . . . . . . . . . . . . . . 161

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 167

Chapter III EMPLOYMENT RELATIONSHIPS . . . . . . . . . . . . . . . . 169

A. QUALIFICATION AS AN EMPLOYEE AND EMPLOYER . . . . . . . . 170

1. Graduate Student Researcher . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 170

Cuddeback v. Florida Board Of Education . . . . . . . . . . . . . . . . . . 170

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 173

2. Student Worker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 174

University Of Hawai’i v. Befitel . . . . . . . . . . . . . . . . . . . . . . . . . . 174

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 179

3. Medical Residents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 180

Mayo Foundation For Medical Education & Research v.

United States . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 180

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 186

B. AUTHORITY TO HIRE AND NEGOTIATE TERMS . . . . . . . . . . . . . 187

Bruner v. University Of Southern Mississippi . . . . . . . . . . . . . . . . . . 187

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 190

TABLE OF CONTENTS

xi

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



C. CONTRACTUAL RELATIONSHIP . . . . . . . . . . . . . . . . . . . . . . . . . . 192

1. Handbook . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192

Fogel v. Trustees Of Iowa College . . . . . . . . . . . . . . . . . . . . . . . . 192

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 196

2. College Handbook Disclaimer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197

Elliott v. Board Of Trustees Of Montgomery County

Community College . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 204

D. UNEMPLOYMENT BENEFITS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 205

Indiana State University v. LaFief . . . . . . . . . . . . . . . . . . . . . . . . . . 205

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 208

E. COLLEGE EMPLOYEE CIVIL RIGHTS . . . . . . . . . . . . . . . . . . . . . . 209

1. Discrimination of “Protected Speech” . . . . . . . . . . . . . . . . . . . . . . . . 209

Battle v. Board Of Regents For The State Of Georgia . . . . . . . . . . . 209

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214

2. Discrimination: Race . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 215

Crawford v. Carroll . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 215

3. Discrimination: Race and National Origin . . . . . . . . . . . . . . . . . . . . . 228

Saint Francis College v. Al-Khazraji . . . . . . . . . . . . . . . . . . . . . . 228

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 231

4. Discrimination: Religion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 233

Shelton v. University Of Medicine & Dentistry Of New Jersey . . . . . 233

5. Sex Discrimination and Retaliation . . . . . . . . . . . . . . . . . . . . . . . . . . 239

Patane v. Clark . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 239

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 245

6. Due Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 246

Gilbert v. Homar . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 246

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 251

Chapter IV FACULTY RIGHTS AND RESPONSIBILITIES . . . . . . . 253

A. ACADEMIC FREEDOM . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 256

1. The Legal Meaning of Academic Freedom . . . . . . . . . . . . . . . . . . . . 256

Sweezy v. New Hampshire . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 256

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262

Shelton v. Tucker . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 265

Keyishian v. Board Of Regents . . . . . . . . . . . . . . . . . . . . . . . . . . . 268

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 271

2. The Professional Meaning of Academic Freedom . . . . . . . . . . . . . . . . 279

American Association of University Professors and Association

of American Colleges and Universities, Statement of

Principles on Academic Freedom and Tenure (1940) . . . . . . . . . . . 279

TABLE OF CONTENTS

xii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 281

3. Academic Freedom in Private Colleges and Universities . . . . . . . . . . . 283

Mcenroy v. Saint Meinrad School Of Theology . . . . . . . . . . . . . . . 283

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 285

B. FREEDOM OF EXPRESSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 287

Pickering v. Board Of Education . . . . . . . . . . . . . . . . . . . . . . . . . . . 287

Givhan v. Western Line Consolidated School District . . . . . . . . . . . . 291

Connick v. Myers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 292

Waters v. Churchill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 297

Garcetti v. Ceballos . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 303

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 307

C. INSTITUTIONAL ACADEMIC FREEDOM . . . . . . . . . . . . . . . . . . . . 316

Healy v. James . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 316

Hazelwood School District v. Kuhlmeier . . . . . . . . . . . . . . . . . . . . . 323

Urofsky v. Gilmore . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 328

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 333

D. OTHER CONSTITUTIONAL ISSUES IN ACADEMIC FREEDOM

DISPUTES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340

1. Search and Seizure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340

O’Connor v. Ortega . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 345

2. Due Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 347

Board Of Regents v. Roth . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 347

Perry v. Sindermann . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 351

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 355

E. FACULTY UNIONIZATION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 356

1. Professional Employee or Managerial Exemption: “Mature”

University . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 356

National Labor Relations Board v. Yeshiva University . . . . . . . . . . 356

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 367

2. Professional Employee or Managerial Exemption: Faculty Participation

Circumscribed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 369

Loretto Heights College v. National Labor Relations Board . . . . . . 369

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 379

3. Professional Employee or Managerial Exemption: Religious

Institution . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 379

Carroll College, Inc. v. N.L.R.B. . . . . . . . . . . . . . . . . . . . . . . . . . 379

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 384

4. Scope of Collective Bargaining . . . . . . . . . . . . . . . . . . . . . . . . . . . . 385

University Education Ass’n v. Regents Of The University

Of Minnesota . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 385

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 392

TABLE OF CONTENTS

xiii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Chapter V COLLEGE-STUDENT RELATIONSHIP . . . . . . . . . . . . 395

A. GENERAL LEGAL STATUS OF STUDENTS . . . . . . . . . . . . . . . . . . 397

1. In Loco Parentis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 397

Gott v. Berea College . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 397

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 397

2. Decline of In Loco Parentis . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 398

Bradshaw v. Rawlings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 398

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 402

3. Contractual Relationship between Student and University . . . . . . . . . . 404

a. Admissions and Academics . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 404

Steinberg v. Chicago Medical School . . . . . . . . . . . . . . . . . . . . 404

Mangla v. Brown University . . . . . . . . . . . . . . . . . . . . . . . . . . . 407

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 411

Doherty v. Southern College Of Optometry . . . . . . . . . . . . . . . . 413

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 416

American Computer Institute, Inc. v. State Of Alaska . . . . . . . . . 417

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 422

Olsson v. Board Of Higher Education Of The City Of New York . 425

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 428

b. Student-University Relationship in Student Discipline and Academic

Dismissal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 429

Schaer v. Brandeis University . . . . . . . . . . . . . . . . . . . . . . . . . . 429

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 432

Bleicher v. University Of Cincinnati College Of Medicine . . . . . . 433

B. ADMISSIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 437

1. Race Discrimination and Affirmative Action . . . . . . . . . . . . . . . . . . . 437

Sweatt v. Painter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 437

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 439

Regents Of The University Of California v. Bakke . . . . . . . . . . . . . 441

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 449

Grutter v. Bollinger . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 450

Gratz v. Bollinger . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 462

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 466

Smith v. University Of Washington . . . . . . . . . . . . . . . . . . . . . . . . 468

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 476

2. Sex Discrimination and Affirmative Action in Admissions . . . . . . . . . 477

Mississippi University For Women v. Hogan . . . . . . . . . . . . . . . . . 477

United States v. Virginia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 481

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 489

C. FINANCIAL AID . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 492

1. Financial Aid and Contractual Relationships . . . . . . . . . . . . . . . . . . . 492

TABLE OF CONTENTS

xiv

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Revay v. Cleveland State University . . . . . . . . . . . . . . . . . . . . . . . 492

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 494

2. Financial Aid and the Relationship Between State and Federal Law . . . 495

Grove City College v. Bell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 495

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 499

3. Non-Discrimination and Affirmative Action in Financial Aid . . . . . . . 499

Locke v. Davey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 499

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 502

Podberesky v. Kirwan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 503

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 509

D. STUDENT FILES AND RECORDS AND THE FAMILY EDUCATIONAL

RIGHTS AND PRIVACY ACT (FERPA) . . . . . . . . . . . . . . . . . . . . . . 511

1. Education Records . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 511

Owasso Independent School District No. I-011 v. Falvo . . . . . . . . . 511

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 514

2. Private Right of Action Under FERPA . . . . . . . . . . . . . . . . . . . . . . . 516

Gonzaga University v. Doe . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 516

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 519

3. Principles of Nondisclosure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 520

Jennings v. University Of North Carolina At Chapel Hill . . . . . . . . 520

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 523

Ragusa v. Malverne Union Free School District . . . . . . . . . . . . . . 524

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 526

4. Release of Discipline Records . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 527

United States v. Miami University . . . . . . . . . . . . . . . . . . . . . . . . 527

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 534

5. Law Enforcement Exception to Nondisclosure . . . . . . . . . . . . . . . . . . 535

DeFeo v. McAboy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 535

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 538

6. FERPA and Alleged Copyright Infringement . . . . . . . . . . . . . . . . . . . 538

Warner Bros. Records Inc. v. Does 1-6 . . . . . . . . . . . . . . . . . . . . . 538

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 540

Chapter VI STUDENT FREE EXPRESSION . . . . . . . . . . . . . . . . . . . 543

A. STUDENT PROTESTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 544

Cox v. Louisiana . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 544

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 550

Tinker v. Des Moines Independent Community School District . . . . . . 551

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 555

Orin v. Barclay . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 557

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 562

TABLE OF CONTENTS

xv

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



B. RECOGNIZED STUDENT ORGANIZATIONS . . . . . . . . . . . . . . . . . 564

Christian Legal Society v. Martinez . . . . . . . . . . . . . . . . . . . . . . . . . 564

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 575

C. STUDENT ACTIVITY FEES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 576

Rosenberger v. Rector And Visitors Of The University Of Virginia . . . 576

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 582

Board Of Regents Of The University Of Wisconsin v. Southworth . . . . 585

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 591

D. STUDENT PUBLICATIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 592

Papish v. Board Of Curators Of The University Of Missouri . . . . . . . 592

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 593

Kincaid v. Gibson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 594

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 601

E. FRATERNITIES AND SORORITIES . . . . . . . . . . . . . . . . . . . . . . . . . 602

Pi Lambda Phi Fraternity v. University Of Pittsburgh . . . . . . . . . . . . 602

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 608

F. HATE SPEECH CODES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 608

DeJohn v. Temple University . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 608

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 614

G. STUDENT SPEECH IN ACADEMIC CONTEXTS . . . . . . . . . . . . . . . 615

Brown v. Li . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 615

Axson-Flynn v. Johnson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 628

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 636

Chapter VII STUDENT RIGHTS AND RESPONSIBILITIES . . . . . . . 639

A. RULEMAKING — VAGUENESS AND OVERBREADTH . . . . . . . . . 640

1. Vagueness and Overbreadth Claims in Disciplinary Contexts . . . . . . . 640

Soglin v. Kauffman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 640

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 643

Pro-Life Cougars v. University Of Houston . . . . . . . . . . . . . . . . . . 644

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 649

2. Vagueness and Overbreadth Claims in Academic Contexts . . . . . . . . . 650

Head v. Board Of Trustees Of California State University . . . . . . . 650

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 656

B. DISCIPLINARY AND ACADEMIC GRIEVANCE PROCEDURES . . . 657

1. Due Process in Discipline . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 657

Dixon v. Alabama State Board Of Education . . . . . . . . . . . . . . . . . 657

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 663

Goss v. Lopez . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 663

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 669

Tigrett v. The Rector And Visitors Of The University Of Virginia . . . 670

TABLE OF CONTENTS

xvi

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 677

Flaim v. Medical College Of Ohio . . . . . . . . . . . . . . . . . . . . . . . . 679

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 687

Smith v. Denton . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 688

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 693

2. Due Process in Academics . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 694

Board Of Curators Of The University Of Missouri v. Horowitz . . . . 694

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 702

Regents Of The University Of Michigan v. Ewing . . . . . . . . . . . . . . 702

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 707

Haberle v. University Of Alabama In Birmingham . . . . . . . . . . . . . 709

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 713

Fernand N. Dutile, Disciplinary Versus Academic Sanctions in Higher

Education: A Doomed Dichotomy? . . . . . . . . . . . . . . . . . . . . . . . 714

3. Due Process in Private University Settings . . . . . . . . . . . . . . . . . . . . 718

Tedeschi v. Wagner College . . . . . . . . . . . . . . . . . . . . . . . . . . . . 718

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 723

Lisa Tenerowicz, Student Misconduct at Private Colleges and

Universities: A Roadmap for “Fundamental Fairness” in Disciplinary

Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 725

C. SEXUAL HARASSMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 730

1. Employee to Student: Title IX Private Right of Action . . . . . . . . . . . . 730

Gebser v. Lago Vista Independent School District . . . . . . . . . . . . . 730

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 735

2. Student to Student: Title IX Private Right of Action . . . . . . . . . . . . . . 736

Davis v. Monroe County Board Of Education . . . . . . . . . . . . . . . . 736

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 742

3. Student to Student: Federal Compliance with Title IX . . . . . . . . . . . . 743

United States Department of Education Office for Civil Rights, Dear

Colleague Letter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 743

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 758

D. SEARCH AND SEIZURE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 759

1. Expectations of Privacy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 759

Washington v. Chrisman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 759

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 762

New Jersey v. T.L.O. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 763

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 769

2. Fourth Amendment Protection in Residence Halls . . . . . . . . . . . . . . . 770

Piazzola v. Watkins . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 770

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 773

Limpuangthip v. United States . . . . . . . . . . . . . . . . . . . . . . . . . . . 774

TABLE OF CONTENTS

xvii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 779

Devers v. Southern University . . . . . . . . . . . . . . . . . . . . . . . . . . . 780

3. Collaboration with City Police . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 784

Duarte v. Commonwealth Of Virginia . . . . . . . . . . . . . . . . . . . . . . 784

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 787

State v. Harber . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 787

4. Searches in Academic Contexts . . . . . . . . . . . . . . . . . . . . . . . . . . . . 789

Carboni v. Meldrum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 789

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 795

5. Privacy and University Computers . . . . . . . . . . . . . . . . . . . . . . . . . . 797

United States v. Butler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 797

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 799

In Re Property Of Forgione . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 800

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 806

6. Urinalysis Drug Tests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 807

Pierce v. Smith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 807

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 815

Chapter VIII INTERCOLLEGIATE ATHLETICS . . . . . . . . . . . . . . . . 819

A. AMATEUR ATHLETES, BIG BUSINESS . . . . . . . . . . . . . . . . . . . . . 821

JAMES L. SHULMAN & WILLIAM G. BOWEN, THE GAME OF LIFE:

COLLEGE SPORTS AND EDUCATIONAL VALUES . . . . . . . . . . . . . . . . 821

Taylor Branch, The Shame of College Sports . . . . . . . . . . . . . . . . . . 823

ANDREW ZIMBALIST, UNPAID PROFESSIONALS: COMMERCIALISM AND

CONFLICT IN BIG-TIME COLLEGE SPORTS . . . . . . . . . . . . . . . . . . . . . 827

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 830

B. ATHLETIC SCHOLARSHIPS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 836

Conard v. University Of Washington . . . . . . . . . . . . . . . . . . . . . . . . 836

Jackson v. Drake Univ. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 844

Ross v. Creighton University . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 848

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 854

C. LIABILITY FOR STUDENT-ATHLETE INJURIES . . . . . . . . . . . . . . 861

Hanson v. Kynast . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 861

Kleinknecht v. Gettysburg College . . . . . . . . . . . . . . . . . . . . . . . . . . 865

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 872

D. GENDER EQUALITY IN INTERCOLLEGIATE ATHLETICS . . . . . . 874

Cohen v. Brown University . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 874

Neal v. California State University . . . . . . . . . . . . . . . . . . . . . . . . . 885

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 890

E. ATHLETIC ASSOCIATIONS AND CONFERENCES . . . . . . . . . . . . . 898

1. Constitutional Concerns . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 898

TABLE OF CONTENTS

xviii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



NCAA v. Tarkanian . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 898

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 904

2. Antitrust Concerns . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 905

NCAA v. Board Of Regents Of The University Of Oklahoma . . . . . . 905

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 914

3. Policy — Calls for Reform . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 916

The Knight Foundation Commission on Intercollegiate Athletics,

A Call to Action: Reconnecting College Sports and

Higher Education . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 916

Coalition on Intercollegiate Athletics,

Framing The Future: Reforming Intercollegiate Athletics . . . . . . . . 918

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 922

Chapter IX FEDERAL FUNDING AND REGULATION . . . . . . . . . . 925

A. FEDERAL AID TO POSTSECONDARY INSTITUTIONS . . . . . . . . . . 926

Rumsfeld v. Forum For Academic And Institutional Rights, Inc. . . . . . 929

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 937

B. FEDERAL REGULATION OF RESEARCH . . . . . . . . . . . . . . . . . . . . 951

45 C.F.R. § 46.111

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 952

21 C.F.R. § 50.20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 952

Barbara A. Noah, Bioethical Malpractice: Risk and Responsibility in

Human Research . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 952

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 963

C. FEDERAL TAXATION OF POSTSECONDARY INSTITUTIONS . . . . 975

Bob Jones University v. United States . . . . . . . . . . . . . . . . . . . . . . . 975

John D. Colombo, Why Is Harvard Tax-Exempt? (And Other

Mysteries of Tax Exemption for Private Educational Institutions) . . . 985

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 996

Chapter X STATE & LOCAL GOVERNMENTS . . . . . . . . . . . . . . 1003

A. STATE REGULATION OF PUBLIC POSTSECONDARY

SCHOOLS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1005

1. Institutions Established by State Constitution . . . . . . . . . . . . . . . . . . 1005

San Francisco Labor Council v. Regents Of The University

Of California . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1005

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1007

2. Institutions Established by State Statute . . . . . . . . . . . . . . . . . . . . . . 1009

South Texas College Of Law v. Texas Higher Education

Coordinating Board . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1009

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1014

TABLE OF CONTENTS

xix

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



B. STATE REGULATION OF PRIVATE POSTSECONDARY

SCHOOLS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1015

1. Chartering and Licensure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1015

Shelton College v. State Board Of Education . . . . . . . . . . . . . . . . 1015

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1021

2. State Regulation of Religious Postsecondary Schools . . . . . . . . . . . . 1024

New Jersey Board Of Higher Education v. Shelton College . . . . . . 1024

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1031

HEB Ministries, Inc. v. Texas Higher Education Coordinating

Board . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1031

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1046

C. THE IMPACT OF OTHER STATE LAWS AND REGULATIONS ON

POSTSECONDARY SCHOOLS . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1050

1. Open Meetings Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1050

Associated Press v. Crofts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1050

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1055

2. Open Records Laws . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1056

State Ex Rel. James v. Ohio State University . . . . . . . . . . . . . . . . 1056

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1059

D. THE IMPACT OF DECLINING STATE FUNDS . . . . . . . . . . . . . . . . 1060

DENNIS JONES & JANE WELLMAN, RETHINKING CONVENTIONAL

Wisdom About Higher Ed Finance . . . . . . . . . . . . . . . . . . . . . . . . 1060

CENTER FOR COLLEGE AFFORDABILITY AND PRODUCTIVITY,

25 Ways to Reduce the Cost of College,

#5: Outsource More Services . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1065

E. Gordon Gee, Colleges Must Find Innovative Ways to Finance Their

Missions, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1073

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1075

E. LOCAL LAW GOVERNING LAND USE . . . . . . . . . . . . . . . . . . . . . 1077

1. Application of Zoning Ordinance to State Institution . . . . . . . . . . . . 1077

Rutgers v. Piluso . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1077

2. Application of Zoning Ordinance to State Related Institution . . . . . . 1085

Township Of Derry v. Pennsylvania Department Of Labor

& Industry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1085

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1089

3. Application of Zoning Ordinance to Private Institution . . . . . . . . . . . 1089

George Washington University v. District Of Columbia (2003) . . . 1089

George Washington University v. District Of Columbia (2005) . . . 1097

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1101

4. Zoning Board — Conflicts of Interest . . . . . . . . . . . . . . . . . . . . . . . 1102

Hughes v. Monmouth University . . . . . . . . . . . . . . . . . . . . . . . . . 1102

F. TAKINGS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1104

TABLE OF CONTENTS

xx

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Wampler v. Trustees Of Indiana University . . . . . . . . . . . . . . . . . . . 1104

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1108

G. LOCAL TAXES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1109

1. Property Taxes — Student Housing . . . . . . . . . . . . . . . . . . . . . . . . 1109

Lock Haven University Foundation v. Clinton County Board Of

Assessment Appeals And Revision Of Taxes . . . . . . . . . . . . . . . . . 1109

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1114

2. Property Taxes — Greek Life . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1115

Zach, Inc. v. Fulton County . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1115

3. Admission Taxes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1117

City Of Boulder v. Regents Of University Of Colorado . . . . . . . . . 1117

City Of Morgantown v. West Virginia Board Of Regents . . . . . . . . 1120

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1123

Chapter XI INSTITUTIONAL AND ACADEMIC PROGRAM

INTEGRITY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1125

A. FEDERAL REGULATIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1127

Association Of Private Sector Colleges And Universities v. Duncan . 1127

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1157

B. STATE LICENSURE OF ACADEMIC INSTITUTIONS . . . . . . . . . . 1160

1. General Oversight Provisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1160

Nova University v. Board Of Governors Of University Of

North Carolina . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1160

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1174

§ 29-815. License to confer degrees — Issuance by Educational

Institution Licensure Commission required. . . . . . . . . . . . . . . . . . 1160

2. Provisions Addressing Diploma Mills . . . . . . . . . . . . . . . . . . . . . . . 1176

In The Matter Of Joseph Jayko Trading . . . . . . . . . . . . . . . . . . . 1176

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1182

C. STATE PROFESSIONAL BOARD . . . . . . . . . . . . . . . . . . . . . . . . . . 1183

Townshend v. Gray . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1183

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1185

D. ACCREDITATION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1186

1. Accrediting Agency’s Qualifications . . . . . . . . . . . . . . . . . . . . . . . . 1190

Marjorie Webster Junior College, Inc. v. Middle States Association Of

Colleges And Secondary Schools, Inc. . . . . . . . . . . . . . . . . . . . . . 1190

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1194

Foundation For Interior Design Educational Research v. Savannah

College Of Art & Design . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1195

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1202

2. Scope of Accrediting Agency’s Authority . . . . . . . . . . . . . . . . . . . . 1204

TABLE OF CONTENTS

xxi

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Anne D. Neal, Why Accreditation Doesn’t Work and What

Policymakers Can Do About It: A Policy Paper from the

American Council of Trustees and Alumni . . . . . . . . . . . . . . . . . 1205

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1207

Barbara Brittingham, An Uneasy Partnership Accreditation and the

Federal Government . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1208

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1218

Clifford Adelman, Institution for Higher Education Policy, Learning

Accountability from Bologna: A Higher Education Policy Primer . 1219

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1223

Chapter XII INTELLECTUAL PROPERTY AND

COMMERCIALIZATION . . . . . . . . . . . . . . . . . . . . . . . 1225

A. INTELLECTUAL PROPERTY ISSUES . . . . . . . . . . . . . . . . . . . . . . 1226

1. Copyright Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1226

Basic Books v. Kinko’s Graphics Corp. . . . . . . . . . . . . . . . . . . . . 1226

Princeton University Press v. Michigan Document Services, Inc. . . 1236

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1245

2. Trademark Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1247

Board Of Governors Of The University Of North Carolina v.

Helpingstine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1247

White v. Board Of Regents Of The University Of Nebraska . . . . . . 1255

Trustees Of Columbia University v. Columbia/HCA

Healthcare Corp. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1263

Note . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1275

B. COMMERCIALIZATION ISSUES . . . . . . . . . . . . . . . . . . . . . . . . . . 1275

1. Technology Transfer Operations . . . . . . . . . . . . . . . . . . . . . . . . . . . 1275

Mark L. Gordon, University Controlled or Owned Technologies:

The State of Commercialization and Recommendations, . . . . . . . . 1275

2. Questions of Ownership . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1286

University Patents, Inc. v. Kligman . . . . . . . . . . . . . . . . . . . . . . . 1286

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1296

Chapter XIII INSTITUTIONAL TREATMENT OF INDIVIDUALS WITH

DISABILITIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1299

A. THE REHABILITATION ACT OF 1973 . . . . . . . . . . . . . . . . . . . . . . 1299

B. THE AMERICANS WITH DISABILITIES ACT (ADA) . . . . . . . . . . . 1300

C. SUTTON, TOYOTA, AND THE 2008 ADA AMENDMENTS . . . . . . . 1301

Jenkins v. National Board Of Medical Examiners (2008) . . . . . . . . 1301

Jenkins v. National Board Of Medical Examiners (2009) . . . . . . . . 1304

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1306

TABLE OF CONTENTS

xxii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



D. DISABILITY LAW AND SOVEREIGN IMMUNITY . . . . . . . . . . . . 1311

Board Of Trustees Of The University Of Alabama v. Garrett . . . . . . 1311

Tennessee v. Lane . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1317

United States v. Georgia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1324

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1327

E. STUDENTS WITH DISABILITIES . . . . . . . . . . . . . . . . . . . . . . . . . 1329

Southeastern Community College v. Davis . . . . . . . . . . . . . . . . . . . 1329

PGA Tour, Inc. v. Martin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1335

Wynne v. Tufts University School Of Medicine . . . . . . . . . . . . . . . . 1345

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1349

F. RETALIATION PROTECTION UNDER THE ADA . . . . . . . . . . . . . 1353

Shaver v. Independent Stave Company . . . . . . . . . . . . . . . . . . . . . . 1355

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1360

Fogleman v. Mercy Hospital, Inc. . . . . . . . . . . . . . . . . . . . . . . . . . 1362

Notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1369

Table of Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . TC-1

Index . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I-1

TABLE OF CONTENTS

xxiii

Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.



Copyright © 2012 Carolina Academic Press, LLC. All rights reserved.




