
The Dimensions of 
Legal Reasoning

00 terrell fmt F  10/12/16  11:13 AM  Page i



00 terrell fmt F  10/12/16  11:13 AM  Page ii



The Dimensions of 
Legal Reasoning

Developing Analytical Acuity from 
Law School to Law Practice

Timothy P. Terrell
Professor of Law

Emory University School of Law

Carolina Academic Press

Durham, North Carolina

00 terrell fmt F  10/12/16  11:13 AM  Page iii



Copyright © 2016
Timothy P. Terrell

All Rights Reserved.

ISBN: 978-1-63282-094-5
eBook ISBN: 978-1-63282-095-2

Library of Congress Cataloging-in-Publication Data

Names: Terrell, Timothy P., 1949- author.
Title: Dimensions of legal reasoning : developing analytical acuity from law

school to law practice / Timothy Terrell.
Description: Durham, North Carolina : Carolina Academic Press, [2016] |

Includes bibliographical references and index.
Identifiers: LCCN 2016038548 | ISBN 9781632820945 (alk. paper)
Subjects: LCSH: Law--Methodology. | Semantics (Law) | Law--Philosophy.
Classification: LCC K212 .T43 2016 | DDC 340/.19--dc23
LC record available at https://lccn.loc.gov/2016038548

Carolina Academic Press, LLC
700 Kent Street

Durham, North Carolina 27701
Telephone (919) 489-7486

Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America

00 terrell fmt F  10/12/16  11:13 AM  Page iv



This book, like everything else I do, is dedicated to my wife, Mary.

00 terrell fmt F  10/12/16  11:13 AM  Page v



00 terrell fmt F  10/12/16  11:13 AM  Page vi



Contents

Preface xiii
Acknowledgement xvii

Part I
Initial Analytic Steps

Introduction · Art and Angst Amid Ambiguity: 
Appreciating Disagreement 5

Legal Reasoning as Unique 5
Beyond Text and Context 6
Legal Reasoning as Art 7
Legal Reasoning as Angst 8
Developing and Applying a Model 9
Notes 10

Chapter One · The Challenge of Calling “Balls and Strikes”: 
The Curious Case of Gould v. Roberts 13

Gould’s Essay 15
A Classroom Illustration of the Analytic Challenge 17
Notes 22

Chapter Two · To Flatlaw and Beyond: Appreciating 
Multiple Analytic Dimensions 27

A. Abbott’s Flatland 28
B. Reasoning From Dotlaw to Linelaw 30
C. Reasoning Toward Flatlaw: From Lines to Shapes 34
D. The Need for a Next Step 37
E. Transcending Flatlaw: From Shapes to Objects 38
F. The Nature and Content of the Next Step 44
G. Difficulties with the Third Dimension 45

vii

00 terrell fmt F  10/12/16  11:13 AM  Page vii



H. Going Further: Rethinking the Dots, Lines, Shapes, and 
Objects Themselves 48

Notes 49

Part II
Adding Wider Perspectives

Chapter Three · The Traditions of Legal Reasoning: 
Developing Analytical Legitimacy Despite 
Substantive Disagreement 55

A. Legal Theory’s Common Traditions 56
1.  Three Questions and Four Shared Themes 56
2.  Developing Strategic Argumentation 59

a.  Prof. Schauer’s Version of Process Faith 60
b.  Prof. Fuller’s Descriptive Challenge 63

B. Appreciating the Hart-Dworkin Debate: Of Rules, Principles, 
and Policies 63
1.  Hart and the “Central Case” of Law 64

a.  Law as Derived From Psychological Fact 65
b.  Justice as a Fact Rather than a Value 68
c.  Law, Justice, and Iniquity 69
d.  Law as Archaeology 71

2.  Dworkin’s Revised Psychology from Normativity 72
a.  Rules and Judicial Discretion 72
b.  Principles within Legal Reasoning 74
c.  Principles as Separate From Rules 76
d.  The Functions of Principles within the Legal System 77
e.  Principles as the Normative Conscience of the Law 80

3.  Final Lessons: Denying Dworkin’s “Right Answer” Thesis 82
Notes 84

Chapter Four · Rethinking the Analytic Tradition: Text, Context, 
Hypertext, and Subtext 93

A. Legal Reasoning as Rhetorical Prediction 93
B. On Thoroughness and Concepts 94
C. “Text” Gives Way to Context, Hypertext, and Subtext 97
D. Predicting Disagreements: Rhetoric and Legal Reasoning 102

1.  Practical Rhetoric: Toulmin Logic 103
2.  An Example: The Right of Publicity 105

Notes 109

viii CONTENTS

00 terrell fmt F  10/12/16  11:13 AM  Page viii



Part III
Adding Depth to Each Dimension

Chapter Five · The Challenge of Text: The Relationship of 
“Is,” “Ought,” and Focal Meaning 115

A. Language and Set Theory 116
B. On Definitional Technique: Meaning as Structured Ambiguity 119

1.  Focal Meaning 119
2.  Definition and Early Legal Education 121
3.  The Inadequacies of Definitions for Legal Theory 123

a.  Concepts as Cheese: Of Cheddar and Swiss 125
b.  The Set’s “Layers” 127
c.  Of Wavy Perimeters 127

C. On Theory: Justifying Meaning 128
D. Illustrations From Our Ultimate Text: Of the Constitution’s 

“Majestic Generalities” 131
1.  Speech 131
2.  Religion 133
3.  Property 138
4.  Due Process 141

Notes 142

Chapter Six · The Challenge of Context: What “Is” Means 
in Both Facts and Law 147

A. Context and Facts: Horizontal and Vertical Categories 148
B. Context as Legal Categories: Horizontal and Vertical Again 154
C. Creating Legal Breadth: Javins v. First National Realty and a 

Theory of Judicial “Integrity” 155
1.  Judge Wright’s Legal Creativity 155
2.  Prof. Dworkin’s Legal “Integrity” 157
3.  Manipulating Context, but with Integrity Rather than 

“Right Answers” 159
Notes 164

Chapter Seven · The Challenge of Hypertext: The Struggle 
within “Ought” of Multiple Perspectives on 
Fundamental Values 169

A. The Range of Legal Theories Within Hypertext 170
B.  Justifying Legal Material 173

CONTENTS ix

00 terrell fmt F  10/12/16  11:13 AM  Page ix



1.  A Return to Fairness and Justice: 
The Moral and the Political 173

2.  Some Philosophical Background 174
3.  Distinguishing Categorical from Consequential 179

C. A Return to Judge Wright and Umpire Pinelli 181
1.  Contrasting the Reasonable with the Legitimate 181
2.  Combining Context and Hypertext 183
3.  The Final Step: Dimensions as Variables 186

Notes 188
Chapter Eight · The Challenge of Subtext: Considering the 

Judiciary’s Role in the “Game” of Legal Life 191
A.  From Law to the Rule of Law 192
B.  Why Did Pinelli Cry? Psychological vs. Institutional 

Explanations 193
C. “Scorer’s Discretion” and a Positivist Approach to Judging 195
D. Perspectives on the Subtext of Political Institutions 197

1.  Pinelli and the Supposed Primacy of Baseball’s “Text” 197
2.  Context: Pinelli and the Ambiguity of Baseball’s 

“Customary Law” 200
3.  Hypertext: Vindicating Pinelli Through Baseball’s “Values” 202

E. From Umpires to Judges: A Renewed Appreciation for 
Judicial Independence 204

F. The Jury as an Additional Issue in Subtext 207
Notes 208

Part IV
Bringing it All Together

Chapter Nine · The Right (or Rights?) to Privacy (or Privacies?) 215
A. The U.S. Cases: Cell Phones and Heat Detection 216

1.  Bartnicki: Does Speech Define Privacy or 
Privacy Define Speech? 217

2.  Kyllo: Does Privacy Define Searching or 
Searching Define Privacy? 221

B. The Canadian Case: Heat Detection, Again, but 
Methodical Reasoning 225

C. Using Legal Reasoning to Provide Additional 
Analytic Perspective 228
1.  The Context of Analytic Scale: Justice and Fairness 229

x CONTENTS

00 terrell fmt F  10/12/16  11:13 AM  Page x



2.  The Values of Hypertext and Subtext: Categorical and 
Consequential 230

D. The Resulting Analytic Model 231
1.  Four Predictable Analytic Perspectives 231
2.  The Substance of the Four Perspectives 232

E. From Boxes to Variables 234
F. Confirming the Analytic Model: Back to the Privacy Cases 236
G. Legal Reasoning and Good Lawyering 240
Notes 242

Chapter Ten · The Never-Ending Disagreements over 
Statutory Interpretation: The Primacy of Subtext 245

A. Textual Ambiguity and Legal Reasoning 245
B. Open Texture and the Traditional Responses 249
C. Examples of Scholarly Efforts to Organize the 

Interpretation Debate 250
D. Explaining, and then Structuring, Continuous Disagreement 255

1.  Explaining 255
2.  Structuring 258

a.  Factors Create Categories 258
b.  Further Implications: Structure Based on Variables 261

E. Rethinking Holy Trinity Church 263
Notes 266

Conclusion · Babe Pinelli’s Moment of Truth: 
Suspending Cynicism 269

Index 271

CONTENTS xi

00 terrell fmt F  10/12/16  11:13 AM  Page xi



00 terrell fmt F  10/12/16  11:13 AM  Page xii



xiii

Preface

Integrating the Strands that 
Produce the Rule of Law

This book is about a complex form of reasoning, usually labeled “think-
ing like a lawyer,” to which I heard general allusions in my first days of law school.
Although I remember being impressed by the idea,  I didn’t understand it
then, nor could I pin it down by the time I graduated. It remained a mystery
even when I began teaching law myself. Now, much later than I care to admit,
I think I have a better perspective on this phenomenon, and on why it is such
a perplexing challenge to grasp. This book is my effort to unpack this men-
tal process so that others might appreciate it,  and indeed exploit it,  earlier
than I did.

But who are these “others” to whom this book is addressed?

A very wide range, as it turns out. Although the analysis of legal reasoning
to be developed here is indeed ambitious, the topic is approached in stages of
intellectual and professional growth. These are the “Parts” identified in the
Table of Contents. Initially, the story is about early experiences in law school,
but we progress step-by-step to encompass the full range of complex legal is-
sues confronting practicing lawyers and judges.

The ultimate purpose of the book follows from this surprising breadth. The
text seeks to improve the analytical perspectives at both ends of this profes-
sional spectrum. Law students ought to be given a better chance to appreciate
earlier than they usually do the mental agility,  rather than memorization
prowess, that law practice will actually expect of them. Concomitantly, expe-
rienced lawyers ought to have a more explicit understanding of the profes-
sional acumen they bring to bear when they analyze issues and construct
arguments, so that they can deploy that skill more effectively and explain it
more clearly as they train their younger colleagues.

But one group of legally experienced readers deserves special attention: my
academic colleagues, who are the bridge between law students and law prac-
titioners. They present a special challenge for this book because any of them
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xiv PREFACE

who have labored in and around the topic of legal reasoning will have a ra-
tional concern about the breadth of the project here.

The range of topics to be developed in these pages is indeed quite wide. We
will engage, describe, and sometimes critique several areas of “legal theory”
that have their own separate bodies of respected literature. These include ab-
stract inquiries into “What is law?” as a social and philosophical matter; more
practical examinations of legal reasoning as a professional activity; theories of
language and interpretation of constitutional and statutory texts; some spe-
cific legal doctrinal areas, such as landlord-tenant law, privacy law, and so on.
As a consequence, one could argue that there is not one book here, but sev-
eral— each of which is insufficiently developed. For my purposes, however,
this breadth is both justified and important.

My animating thesis is that a proper appreciation of legal reasoning requires
that all these lines of scholarly inquiry be integrated rather than separated.
Each must take account of all the others. Thus, the challenge for this book is
to address each of these underlying intellectual strands enough to bring to light
their inherent and necessary overlap. I do not consider myself alone or unique
in this regard: A quintessential example of this kind of analytic ambition is the
body of work produced by Prof. Ronald Dworkin,1 in which he made claims
to comprehensive descriptive and normative accuracy across a swath of legal
issues as he developed his theory of adjudication. I hope to use and extend as-
pects of his academic agenda.

Given this simultaneously broad and deep pedagogical ambition,  two
caveats must be quickly acknowledged to limit,  and make more reasonable,
the book’s scope.

First, the purpose of this book is not to improve anyone’s “knowledge” of
the law in the sense of making legal rules or doctrines more certain, less com-
plicated, less contentious, or anything of that sort. I seek instead to explain
better why the legal world is unavoidably uncertain, complicated, and con-
tentious. Concerning the law’s substance, then, this book does not intend or
hope to explain why, for example, there is an exception to the several excep-
tions to some general rule. I more modestly intend to explain why such com-
plexities arise.

Second, this book has no intention of being a work of psychology, trying
to capture all the thoughts and motivations of all (or any subset) of lawyers
and judges. The legal system is populated, after all, with humans rather than
robots, so personal idiosyncrasies like bias, animus, and ignorance can cer-
tainly be important elements in “explaining” any specific legal argument or
opinion.2 However, these “imperfections,” if you will, will not be directly ad-
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dressed in the analysis here. My interest is instead in unpacking the elements
of what might be characterized as a kind of idealized psychology: the most
comprehensive examples of legal analysis in controversial situations.

This level of thoughtfulness can nevertheless involve very different under-
standings of facts and social values, leading to conflicting conclusions. But this
inconsistency is not a failing. The underlying justification for legal reasoning
is not based in any of its results,  compatible or otherwise, welcome or other-
wise. It is instead grounded in the process itself that precedes the results. What
we mean by the guiding principle of the “rule of law” is, then, actually neither
rules nor law, but the sophisticated thinking that leads to them.

Although this may seem perplexing, the key to understanding legal rea-
soning, I will contend, is to appreciate legal complexity— in fact, to revel in
it— rather than to try to eradicate or soften it. This book will not help some-
one find “Rule X” in a legal source that then easily and clearly resolves a legal
question. (For example, how many witnesses does local law require for a valid
will?) Most anyone could do that. Instead, the book is intended to help a lawyer
confront the situation where no “Rule X” seems to exist to fix things, and thus
must be invented; or, more troubling, where you have found that decisive “Rule
X” but you don’t like it, and thus must do what you can to avoid or overcome
it. (Back to the example: The will you want to challenge has two witnesses,
but one of them was age 16, and local law has never considered this situation.)
That’s hard, particularly when you nevertheless claim to be paying homage to
the rule of law.

As a consequence, despite the abstract nature of much of the book’s analy-
sis of legal reasoning, the ultimate success of this enterprise will be assessed
quite practically: Does the analytic model developed here make you, the reader,
better able to understand and then employ legal material more effectively in com-
plex circumstances, whatever result you are trying to achieve?

We’ll see. You have the right to remain skeptical.

Notes
1. We will review much of Prof. Dworkin’s work in Chapters Three, Six, and Seven. See

infra ch. 3, 6, 7.

2. This observation is prompted by the discussion of such factors in many sources an-
alyzing legal and judicial reasoning, and in particular that found in Judge Richard Posner’s
important book, How Judges Think, and the numerous responses that text has provoked.
See Richard Posner, How Judges Think (2008). This point is developed further in Chap-
ters Three and Six. See infra ch. 3, 6.
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