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Chapter 2 
 
§ 2.05, p. 74: Insert after Board of Regents of State Colleges v. Roth. 
 
Note 2-23(a): Kerry v. Din 
 
In Kerry v. Din, a fractured Supreme Court considered whether U.S. citizens have a liberty interest 
in their spouse’s admission to the United States. 135 S. Ct. 2128 (2015). Fauzia Din petitioned to 
have her husband Kanishka Berashk, a former civil servant in Afghanistan’s Taliban regime, 
admitted to the United States as an “immediate relative.” While Din’s petition was approved, 
Berashk’s visa application was denied. A consular officer informed Berashk that he was inadmissible 
under the Immigration and Nationality Act, 8 U.S.C. § 1182, as an alien who had engaged in “terrorist 
activities.” Din and Berashk received no further explanation for the denial. Din sued in district court, 
claiming a violation of due process of law “when, without adequate explanation of the reason for the 
visa denial, it deprived her of her constitutional right to live in the United States with her spouse.” 
Id. at 2131. The district court granted the Government’s motion to dismiss, but the Ninth Circuit 
reversed, concluding that Din had “a protected liberty interest in marriage that entitled [her] to review 
of the denial of [her] spouse's visa.” Id. (quoting Din v. Perry, 718 F.3d 856, 860 (9th Cir. 2013)). 

The Supreme Court failed to produce a majority opinion, with five justices voting to reverse the Ninth 
Circuit and four voting to affirm. All justices agreed on the basic framework: First, the Court must 
determine “whether the denial of Berashk’s visa application deprived Din” of life, liberty, or 
property. Id. at 2132. If so, the Court determines whether the Government “afforded sufficient 
process.” Id. Justice Scalia, joined by Chief Justice Roberts and Justice Thomas, concluded for the 
plurality that Din lacked a protected interest warranting any process. 

Asserting that the “Due Process Clause has its origin in Magna Carta,” Justice Scalia undertook a 
lengthy explanation of the interests protected by the English document from 1215: “The Court has 
recognized that at the time of the Fifth Amendment's ratification, the words ‘due process of law’ were 
understood to convey the same meaning as the words ‘by the law of the land’ [from the Magna 
Carta].” Id. Justice Scalia then quoted Coke and Blackstone to establish the specific interests 
protected “by the law of the land,” concluding that 

Din, of course, could not conceivably claim that the denial of Berashk's visa 
application deprived her—or for that matter even Berashk—of life or property; and 
under the . . . historical understanding, a claim that it deprived her of liberty is equally 
absurd. The Government has not “taken or imprisoned” Din, nor has it “confine[d]” 
her, either by “keeping [her] against h[er] will in a private house, putting h[er] in the 
stocks, arresting or forcibly detaining h[er] in the street.” Indeed, not even Berashk 
has suffered a deprivation of liberty so understood. 

Id. at 2133. Justice Scalia next rejected Din’s implied liberty argument—or, as he characterized it, 
the argument that, “because enforcement of the law affects her enjoyment of an implied fundamental 
liberty, the Government must first provide her a full battery of procedural-due-process protections.” 
Id. Justice Scalia acknowledged that “this Court has at times indulged a propensity for 
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grandiloquence when reviewing the sweep of implied rights,” id. at 2134, but maintained that 
precedent required that the “asserted interest . . . [be] supported by this Nation’s history and practice,” 
id. at 2135. Justice Scalia surveyed the history of immigration regulation, concluding from 
Congress’s practice of impeding “a person’s ability to bring a spouse into the United States” that Din 
could not make the historical showing required to establish the liberty interest. Id. In short, “[n]othing 
. . . establishes a free-floating and categorical liberty interest in marriage . . . sufficient to trigger 
constitutional protection whenever a regulation in any way touches upon an aspect of the marital 
relationship.” Id. 

Justice Kennedy, joined by Justice Alito, concurred in the judgment on narrower grounds than the 
plurality. Justice Kennedy concluded that there was no need to decide whether Din had a protected 
interest because the perfunctory explanation given by the consular official was all the process 
required:  

Absent an affirmative showing of bad faith on the part of the consular officer who 
denied Berashk a visa—which Din has not plausibly alleged with sufficient 
particularity—[Kleindienst v.Mandel, 408 U.S. 753 (1972)] instructs us not to “look 
behind” the Government's exclusion of Berashk for additional factual details beyond 
what its express reliance on [the terrorism provision]. . . .  

Under Mandel, respect for the political branches’ broad power over the creation and 
administration of the immigration system extends to determinations of how much 
information the Government is obliged to disclose about a consular officer's denial of 
a visa to an alien abroad. 

Id. at 2141 (Kennedy, J., concurring in the judgment).  

In dissent, Justice Breyer, joined by Justices Ginsburg, Sotomayor, and Kagan, concluded that Din 
possessed a protected interest and that the government failed to provide her with due process: 

[T]his Court has already recognized that the Due Process Clause guarantees that the 
government will not, without fair procedure, deprive individuals of a host of rights, 
freedoms, and liberties that are no more important, and for which the state has created 
no greater expectation of continued benefit, than the liberty interest at issue here. 
[Here, Justice Breyer cited the myriad cases recognizing protected liberty interests, 
including reputation.] How could a Constitution that protects individuals against the 
arbitrary deprivation of so diverse a set of interests not also offer some form of 
procedural protection to a citizen threatened with governmental deprivation of her 
freedom to live together with her spouse in America? As compared to reputational 
harm, for example, how is Ms. Din's liberty interest any less worthy of due process 
protections? 

Id. at 2143. (Breyer, J., dissenting). 

Justice Scalia responded at the end of his opinion as follows: “[The Government] might, indeed, 
deprive Din of something ‘important,’ but if that is the criterion for Justice Breyer’s new pairing of 
substantive and procedural due process, we are in for quite a ride.” Id. at 2138 (plurality opinion) 
(quoting id. at 2142 (Breyer, J., dissenting). 
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§ 2.05, p. 98. Insert after note 2.36(a). 

Note 2.36(a): City of Los Angeles v. Patel 
 
In City of Los Angeles v. Patel, 135 S.Ct. 2443 (2015), the Court found that facial challenges to 
Fourth amendment disputes are permitted, especially when no process is called for by the statute or 
ordinance in question. 
 
The City of Los Angeles passed an ordinance (§ 41.49(3)(a)) requiring hotels and motels to keep 
detailed records of their guests, especially if they stayed for a short period of time. A police officer 
could perform a spot check of the records at any time the hotel was open. The part of the ordinance 
that was most objectionable was that failure to comply with a spot-check would subject the hotel 
operator to immediate arrest, with no opportunity to question the check or the method thereof.  
 
The court (writing through Justice Sotomayor) emphasized due process protections given to those 
searched pursuant to an administrative subpoena require that the city ordinance also provide hotel 
operators some opportunity for pre-compliance review.  
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Chapter 3 
 

§ 3.06, p. 262: Insert after Note 3-38. 
 
Note 3-38(a): North Carolina State Board of Dental Examiners v. FTC 
 
The Supreme Court has acknowledged the potential for structural bias in the antitrust context, citing 
the ability of agencies to sanction anticompetitive behavior. In North Carolina State Board of Dental 
Examiners v. FTC, 135 S. Ct. 1101 (2015), the Court considered whether an agency board, containing 
a majority of active market participants, was entitled to state-action immunity from the Sherman 
Antitrust Act, 15 U.S.C. §§ 1–7 (2015). The North Carolina State Board of Dental Examiners argued 
that the Board fit the exception carved out in Parker v. Brown for “anticompetitive conduct by the 
States when acting in their sovereign capacity.” 317 U.S. 341 (1943). In Parker, the Court reasoned 
that Congress did not intend to infringe upon the ability of states to make policy decisions under its 
police power. In Board of Dental Examiners, however, the Court limited Parker and held that agency 
boards that are “controlled by market participants” are not automatically entitled to state-action 
immunity. 135 S. Ct. at 1114. Instead, these boards must show that “the actions in question are an 
exercise of the State's sovereign power” to benefit from the immunity. Id. at 1111. 
 
The North Carolina State Board of Dental Examiners, established by the Dental Practice Act, N.C. 
Gen. Stat. Ann. § 90-22(a) (2013), was responsible for “creat[ing], administer[ing], and enforc[ing] 
a licensing system for dentists.” Id. at 1008. As required by statute, the eight-member Board included 
six practicing, licensed dentists, elected by other licensed dentists in the state; one practicing dental 
hygienist, elected by other licensed hygienists; and one “consumer,” appointed by the governor. Each 
member served three-year terms with a maximum of two consecutive terms, and the Act did not 
establish a mechanism for any public official to remove a board member. 
 
In the 1990s, dentists began providing teeth-whitening services. By 2003, nondentists provided the 
same services—and at lower prices. Dentists complained to the Board about the competition from 
nondestists, citing their lower prices. In 2006, the Board issued cease-and-desist letters warning 
nondentists that teeth whitening constituted “the practice of dentistry” and thus required a license. 
As a result, nondentists stopped offering teeth whitening services. 
 
In 2010, the Federal Trade Commission filed an administrative complaint alleging that the Board’s 
“concerted action to exclude nondentists from the market for teeth whitening services in North 
Carolina constituted an anticompetitive and unfair method of competition.” Id. at 1109. In response, 
the Board asserted state-action immunity under Parker. The Administrative Law Judge decided that 
the Board could not assert the immunity without active supervision from the state, which it could not 
show. On the merits, the ALJ “determined that the Board had unreasonably restrained trade in 
violation of antitrust law.” Id. The FTC sustained the ALJ and was affirmed by the Fourth Circuit. 
 
The Supreme Court affirmed, reasoning that “while the Sherman Act confers immunity on the States’ 
own anticompetitive policies out of respect for federalism, it does not always confer immunity where, 
as here, a State delegates control over a market to a nonsovereign actor.” Id. at 1110. The Court noted 
that while Parker immunity protected the states’ right to make policy choices that involved 
anticompetitve behavior, the rationale did not extend to cases where a state abdicates decision making 
power to a nonsovereign board. The Court refused to allow the determination of whether an agency 
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requires supervision to turn “on the formal designation given by States to regulators.” Id. at 1114. 
Rather, the determination turns “on the risk that active market participants will pursue private 
interests in restraining trade,” and described its decision as “an assessment of the structural risk of 
market participants’ confusing their own interests with the State’s policy goals.” Id. 
 
The Court rejected the argument that its holding would “discourage dedicated citizens from serving 
on state agencies that regulate their own occupation.” Id. at 1115. While this was not a case that 
presented the question whether agency officials were immune from damages liability, the Court noted 
that such immunity could possibly be available and that, in any event, the states could provide for 
defense and indemnification in the event of litigation. Even simpler, the Court suggested, the states 
could comply with its requirement of active supervision for agencies controlled by active market 
participants. 
 
In dissent, Justice Alito, joined by Justices Scalia and Thomas, argued that the majority ignored the 
history of the Sherman Act, disrespected state sovereignty, and created an unworkable standard to 
determine when an actor is “nonsovereign.” Id. at 1117–23 (Alito, J., dissenting). 
 
§ 3.07, p. 274: Insert after note 3-43. 
 
Note 3-43(a): Association of Administrative Law Judges v. Colvin 
 
The workload ALJs face could also pose a threat to ALJ independence, though the Seventh Circuit 
held that it was a threat without a remedy. In Association of Administrative Law Judges v. Colvin, 
the union representing ALJs in the Social Security Administration filed suit, claiming that the 
caseload—requiring 500 issued decisions per year—jeopardized the ALJs’ “decisional 
independence,” in violation of the APA. 777 F.3d 402, 402 (7th Cir. 2015). The APA “provides that 
when conducting a hearing an administrative law judge is not subject to direction or supervision by 
other employees of the agency that he is employed by and may not be assigned duties inconsistent 
with his duties and responsibilities as an administrative law judge.” Id. (citing 5 U.S.C. §§ 554(d)(2), 
3105 (2015)). 
 
Judge Posner, writing for the Seventh Circuit, characterized the ALJs’ allegations in the following 
way: 
 

The plaintiffs argue that because it takes less time for an administrative law judge to 
award social security disability benefits than to deny benefits, because an award is not 
judicially appealable and therefore the administrative law judge doesn't have to be as 
careful in his analysis of the disability claim (doesn't, in short, have to try to make his 
decision appeal proof), the effect of the quota (as we'll call the “goal,” thus giving the 
plaintiffs the benefit of the doubt) is to induce administrative law judges to award 
more benefits: were it not for the quota, they would deny benefits whenever they 
thought the applicant wasn't entitled to them under the law, even if making that 
determination took a lot of time. The argument is thus that the quota alters the 
administrative law judges’ preferred ratio of grants to denials of benefits and by doing 
so infringes their decision-making independence. 

 
Id. at 404. The ALJs did not contend that the SSA imposed the quota “because it wanted a higher 
rate of benefits awards;” in fact, the SSA was under pressure to reduce disability benefits because its 
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available trust fund was nearing exhaustion. Id. Rather, Judge Posner wrote, “[t]he aim of the quota 
is to speed up decision-making . . . .” Id. 
 
The court of appeals affirmed the trial court, holding that the ALJs lacked a remedy under the APA. 
The ALJs alleged a “significant change in duties, responsibilities, or working conditions,” an area 
over which the Civil Service Reform Act provided an exclusive remedy. Id. at 403. “But the plaintiffs 
have no remedy under [the Civil Service Reform Act] either, because the Act does not prohibit an 
increase in a production quota,” except where the increase violates a provision that was inapplicable 
in this case. Id. at 404. 
 
Leaving open the possibility that the APA could provide a remedy for some intentional interference 
with an ALJ’s decisional independence—despite the strong language in the Civil Service Reform 
Act—Judge Posner observed: 
 

Of course any change in work duties, responsibilities, or working conditions might 
affect an administrative law judge's decision-making. Beyond some point, increasing 
a worker's quota is going to induce him to spend less time on each task. If he is a 
worker on a poultry processing assembly line and the conveyor belt that carries the 
chickens to his work station for deboning is speeded up, he will spend less time 
deboning each chicken than he might think desirable to make sure no bits of bone are 
left in the chicken when it leaves his work station on the conveyor belt. In other words, 
the quality of his output would decline. Yet he would not be heard to claim that his 
decisional independence was being compromised. His situation would parallel that of 
the administrative law judges. The time pressure on him would result in a reduction 
in the quality of his work. Similarly, the plaintiffs allege that because of the quota, the 
quality of the administrative law judges’ work decreases because they grant benefits 
in cases in which, had they more time, they would have denied benefits; the quota 
thus affected their decision-making. 
 
Suppose the Social Security Administration hired more administrative law judges, 
thus reducing the workload of each one. With less pressure to grant benefits in order 
to make the quota, the administrative law judges might, because they were spending 
more time on each case, increase the fraction of benefit denials. But who would argue 
that increasing a work force is an actionable interference with the workers’ decisional 
independence? 
 

Id. at 405. The court concluded: “An incidental and unintentional effect of a change in working 
conditions is not actionable under the Administrative Procedure Act.” Id. 
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Chapter 4 

§ 4.02, p. 305: Insert after note 4-7. 
 
Note 4-7(a): United States v. Clarke 
 
In United States v. Clarke, a unanimous Supreme Court recognized the potential for the Internal 
Revenue Service to abuse its broad summons power under the Internal Revenue Code, 26 U.S.C. § 
6201(a). 134 S. Ct. 2361 (2014), and held that “probing the mental processes” of IRS agents may be 
appropriate at times. For failure to comply with a summons, the IRS may bring an enforcement action 
in district court in which it must demonstrate good faith. This requires establishing that the summons 
has a “legitimate purpose, that the inquiry may be relevant to the purpose, that the information sought 
is not already within the [IRS’s] possession, and that the administrative steps required” by statute 
have been followed. Id. at 2365. These enforcement proceedings, while “summary in nature,” are 
adversarial: “The summoned party must receive notice, and may present argument and evidence on 
all matters bearing on a summons's validity.” Id. at 2367. 
 
In Clarke, a taxpayer sought to question IRS agents about their decision to issue a summons, 
specifically challenging the summons for improper purpose. The IRS issued its usual affidavit, 
attesting to the above requirements. The taxpayer, in response, first alleged that the IRS issued the 
summonses to “punish [the taxpayer] for refusing to agree to a further extension of the applicable 
statute of limitations.” Id. at 2366. In support, the taxpayer “stated in sworn declarations that 
immediately after Dynamo declined to grant a third extension of time, the IRS, despite having not 
asked for additional information for some time, suddenly issued the summonses.” Id. Second, the 
taxpayer alleged that the IRS decided to enforce the summonses after the taxpayer sued to challenge 
tax adjustments in order to evade the Tax Court’s limitations on discovery. “In support of that charge, 
the respondents submitted an affidavit from [an attorney who] reported that only the IRS attorneys 
handling the Tax Court case, and not the original investigating agents, were present at the interview 
of his client.” Id. 
 
The district court determined that the taxpayer “ha[d] made no meaningful allegations of improper 
purpose” warranting examination of IRS agents and denied the taxpayer’s request. Id. The Eleventh 
Circuit reversed, “holding that a simple allegation of improper purpose, even if lacking any factual 
support, entitles a taxpayer to question IRS officials concerning the Service’s reasons for issuing the 
summons.” Id. 

The Supreme Court held that a taxpayer must “make a showing of facts that give rise to a plausible 
inference of improper motive” to question IRS officials, rejecting the Eleventh Circuit’s rule 
permitting questioning of IRS officials upon a mere allegation. Id. at 2368. The Court noted that 
“[e]very other Court of Appeals has rejected the Eleventh Circuit’s view,” and vacated the judgment. 
Id. at 2367. The Court believed that its standard struck the correct balance between the rights of 
taxpayers and the need to respect IRS investigations: “That standard will ensure inquiry where the 
facts and circumstances make inquiry appropriate, without turning every summons dispute into a 
fishing expedition for official wrongdoing.” Id. 

The Court elaborated on how a taxpayer may make a plausible showing:  
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[T]he taxpayer is entitled to examine an IRS agent when he can point to specific facts 
or circumstances plausibly raising an inference of bad faith. Naked allegations of 
improper purpose are not enough: The taxpayer must offer some credible evidence 
supporting his charge. But circumstantial evidence can suffice to meet that burden; 
after all, direct evidence of another person's bad faith, at this threshold stage, will 
rarely if ever be available. And although bare assertion or conjecture is not enough, 
neither is a fleshed out case demanded . . . . 

Id. at 2367–68. The Court noted that while district court findings warranted broad discretion, its 
legal holdings (both on the showing required to warrant questioning and on “what counts as an illicit 
motive”) should be reviewed de novo. Id. at 2369. The Court remanded the case to the Eleventh 
Circuit to apply the correct standard. 
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Chapter 5 

§ 5.02, p. 398: Insert after note 5-15. 
 
Note 5-15(a): Ex Parte Communications in Informal Rulemaking 
 
Think back to the discussion of the PATCO case in chapter 3 and the problem of ex parte 
communications in formal adjudication. Should the APA’s ban on ex parte communications in formal 
adjudication carry over to informal rulemaking? Aren’t such communications part and parcel of a 
holistic rulemaking process in which agencies seek input from experts, policy makers, and parties 
who will be impacted by regulatory changes? Does the benefit of robust participation in informal 
rulemaking outweigh the risks associated with backdoor access? 
 
Agencies might resolve the tensions of ex parte communications in rulemaking by developing 
straightforward procedures that govern how such communications should be treated. In June 2014, 
the Administrative Conference of the United States adopted a set of recommendations outlining best 
practices agencies may employ as they encounter ex parte communications in the informal 
rulemaking context. Recognizing that informal communications between agency personnel and 
members of the public “have traditionally been an important and valuable aspect of informal 
rulemaking proceedings,” the recommendations also acknowledged that “[t]he mere possibility of 
non-public information affecting rulemaking creates problems of perception and undermines 
confidence in the rulemaking process.” To mitigate this risk, the Administrative Conference made 
the following recommendations: 
 

• Agencies that conduct informal rulemaking should maintain written ex parte policies. 
• Such policies should provide guidance for a proper agency response at each stage in 

the rulemaking process. 
• Such policies should result from a careful balancing of the benefits and harms of ex 

parte communications.  
• Agencies should not impose ex parte restrictions prior to issuance of a notice of proposed 

rulemaking (NOPR). 
• Agencies should disclose the content of ex parte communications after a NOPR is issued. 
• Agencies should carefully consider the propriety of ex parte communications after a period 

for comment has closed. 
• Agencies should promulgate specific rules for quasi-adjudicatory rulemakings, and they 

should consider how digital technologies may aid the management or disclosure of ex parte 
communications. 

 
To review the full set of recommendations, see ADMIN. CONFERENCE OF THE U.S., EX PARTE 
COMMUNICATIONS IN INFORMAL RULEMAKING (2014), available at http://www.acus.gov
/sites/default/files/documents/Recommendation%202014-4%20(Ex%20Parte)_0.pdf. Do these 
guidelines strike an acceptable balance between the need for informed decision making and the 
importance of agency candor? Can you think of other recommendations that might be helpful? 
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§ 5.02, p 417, Insert after Note 5-28 
 
Note 5-28(a): State of New York v. Nuclear Regulatory Commission 
 
The controversy and litigation involving what to do with nuclear byproducts has not disappeared. In 
State of New York v. Nuclear Regulatory Commission, the U.S. Circuit Court of Appeals for the 
District of Columbia rejected a plea from four states to overturn a Nuclear Regulatory Commission 
(NRC) regulation that allows spent fuel rods to be stored indefinitely at nuclear power plants.  
 
The court discussed the NRC’s plans for spent nuclear fuel processing and storage. The Yucca 
Mountain repository has long been part of a long term plan to store all of the nuclear waste there, but 
local concerns have successfully held up construction of this repository for years. The NRC sought 
to determine the overall rules for long term spent fuel storage with a General Environmental Impact 
statement. The Commission established a procedure allowing for future licensing decisions, to go 
forward if  spent fuel will cool in pools for no more than sixty years and then be moved into dry casks 
to be replaced  every hundred years. Petitioners challenged this rule as arbitrary and capricious, but 
the court rejected this argument, instead deferring to the agency’s decision. 
 
§ 5.02, p. 471: Delete Note 5-59. Replace with the following: 
 
Note 5-59: The “One-Bite Rule” 
 
In a line of cases beginning with the D.C. Circuit’s decision in Paralyzed Veterans of America v. 
D.C. Arena L.P., the court of appeals imposed what became known as the “one-bite rule” to 
interpretive rulemaking: while an agency may initially adopt an interpretation of a regulation without 
public discussion, any “new interpretation of a regulation that deviates significantly from one the 
agency has previously adopted” requires full compliance with the APA’s notice-and-comment 
procedures. Perez v. Mortgage Bankers Ass’n, 135 S. Ct. 1199, 1203 (2015) (citing Paralyzed 
Veterans of Am., 117 F.3d 579 (D.C. Cir. 1997)). 

In Perez v. Mortgage Bankers Ass’n, the Supreme Court rejected the one-bite rule as inconsistent 
with the text of the APA. The Department of Labor had issued several interpretive opinion letters 
between 1999 and 2010 on whether mortgage-loan officers are covered by the minimum wage and 
overtime compensation requirements of the Fair Labor Standards Act of 1938. The letters were issued 
without notice and comment and changed interpretations several times before, in 2010, finally 
determining that mortgage-loan officers were exempted from FLSA requirements. The Mortgage 
Bankers Association challenged the interpretation in district court as, inter alia, “procedurally 
invalid” under Paralyzed Veterans. The D.C. Circuit agreed with the MBA that the interpretive rule 
was invalid for lack of notice and comment. The Supreme court, however, noted that “Section 4(b)(A) 
of the APA provides that . . . the notice-and-comment requirement ‘does not apply’ to ‘interpretative 
rules, general statements of policy, or rules of agency organization, procedure, or practice.’” Id. at 
1203–04 (citing 5 U.S.C. § 553(b)(A)). While the case did not present an opportunity for the Court 
to determine the “precise meaning” of an “interpretive rule,” it stated that “the critical feature of 
interpretive rules is that they are issued by an agency to advise the public of the agency's construction 
of the statutes and rules which it administers.” Id. at 1204. “The absence of a notice-and-comment 
obligation makes the process of issuing interpretive rules comparatively easier for agencies than 
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issuing legislative rules,” while such rules “do not have the force and effect of law and are not 
accorded that weight in the adjudicatory process.” Id. 

The “categorical” nature of the exemption from notice and comment was “fatal” to the rule in 
Paralyzed Veterans. The Court concluded: 

Rather than examining the exemption for interpretive rules contained in § 4(b)(A) of 
the APA, the D.C. Circuit in Paralyzed Veterans focused its attention on § 1 of the 
Act. That section defines “rule making” to include not only the initial issuance of new 
rules, but also “repeal[s]” or “amend[ments]” of existing rules. . . . 

[The D.C. Circuit] conflates the differing purposes of §§ 1 and 4 of the Act. Section 
1 defines what a rulemaking is. It does not, however, say what procedures an agency 
must use when it engages in rulemaking. That is the purpose of § 4. And § 4 
specifically exempts interpretive rules from the notice-and-comment requirements 
that apply to legislative rules. So, the D.C. Circuit correctly read § 1 of the APA to 
mandate that agencies use the same procedures when they amend or repeal a rule as 
they used to issue the rule in the first instance. Where the court went wrong was in 
failing to apply that accurate understanding of § 1 to the exemption for interpretive 
rules contained in § 4: Because an agency is not required to use notice-and-comment 
procedures to issue an initial interpretive rule, it is also not required to use those 
procedures when it amends or repeals that interpretive rule. 

Id. at 1206. Under Vermont Yankee, infra § 5.02[C], the courts of appeals lacked “authority to impose 
upon [an] agency its own notion of what procedures are best”: 

The Paralyzed Veterans doctrine creates just such a judge-made procedural right: the 
right to notice and an opportunity to comment when an agency changes its 
interpretation of one of the regulations it enforces. That requirement may be wise 
policy. Or it may not. Regardless, imposing such an obligation is the responsibility of 
Congress or the administrative agencies, not the courts. 

Id. at 1207. The Court reversed the D.C. Circuit, abrogated Paralyzed Veterans, and overruled its 
progeny. 

§ 5.02, p. 428 insert after note 5-34 
 
Note 5-34(a): Hughes v. Talen Energy Marketing, 136 S. Ct. 1288 (2016)  
 
On April 19, 2016, the U.S. Supreme Court handed down its decision in Hughes v. Talen Energy 
Marketing, a watershed case concerning the scope of a state’s powers, consistent with the Federal 
Power Act, to subsidize new generation facilities.  By a unanimous vote, the Supreme Court affirmed 
a Fourth Circuit decision invalidating a Maryland program that had required the state’s utilities to 
guarantee a generation developer a fixed revenue stream for its electricity sales to PJM 
Interconnection, the region’s wholesale market operator.  
 
Maryland was concerned about in-state power generation, particularly because its location at the 
cornerstone of the Mid-Atlantic meant buying electricity from out of state would be significantly 
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more expensive. FERC’s existing program allowed new energy plants a three-year period to adjust 
to the market price. However, that system of relying upon the auction to set a fair market did not 
satisfy Maryland’s public service commission, because not enough capacity generation was built in-
state under the auction rules. Maryland instead created a system that would give a 20 year guaranteed 
contract price to new generators who would still bid through the FERC auction system but still be 
paid the difference if the price dropped. This defeated the purpose of the auction and resulted in no 
downward cost pressure on utilities and thus increased costs passed on to ratepayers. FERC said they 
could not approve of this system and the other generators sued to stop it. The Supreme Court agreed 
with FERC. 
 
Although the majority opinion left open the possibility for other state systems to be upheld, it 
invalidated this particular scheme because it was preempted by federal law and based on the FERC 
price without giving the agency a chance to review the reasonableness of the decision.  
 
§ 5.02, p. 473: Insert after Problem 5-5. 
 
[G] Reliance on Private Standard-Setting Through Incorporation by Reference 
 
Aside from the enumerated exceptions to section 553, agencies may “escape” notice-and-comment 
rulemaking by adopting, or incorporating by reference, codes or standards promulgated by private 
organizations. 
 
Congress delegated partial incorporation authority to federal agencies in the National Technology 
Transfer and Advancement Act (NTTAA), providing that—with certain exceptions—all “[f]ederal 
agencies and departments shall use technical standards that are developed or adopted by voluntary 
consensus standards bodies, using such technical standards as a means to carry out policy objectives 
or activities determined by the agencies and departments.” Pub. L. No. 104-113, § 12(d)(1), 110 Stat. 
775 (1995). The Office of Budget and Management promulgates guidelines to assist agencies with 
their incorporation of private standards, while the National Institute of Standards and Technology—
an arm of the Department of Commerce—coordinates the incorporation effort. OMB Circular A-119 
is the go-to guide for incorporation: it defines voluntary, consensus standards; establishes a policy 
framework; and clarifies agency management and reporting requirements. You can review Circular 
A-119 at https://standards.gov/nttaa/agency/index.cfm?fuseaction=documents.A119.  
 
What potential problems emerge when agencies rely on privately promulgated standards rather than 
notice-and-comment rulemaking? Nearly 10,000 private standards have been incorporated by 
reference into federal regulations. And while the NTTAA specifically authorizes incorporation of 
technical standards, standards designed to assure interoperability may have broader regulatory 
implications, such as in the arenas of health and safety.  
 
In a recent article, Professor Peter Strauss highlighted a critical problem with incorporation as it 
relates to transparency and accessibility: standard developers’ “copyright claims on standards do not 
lapse with their abandonment as voluntary consensus standards, so if a standard has been 
incorporated by reference its ostensible copyright endures for the life of the rule incorporating it.” 
Peter L. Strauss, Private Standards Organizations and Public Law, 22 WM. & MARY BILL RTS. J. 
497, 507 (2013). As a result, agencies—which are obligated not only under general copyright law 
but under Circular A-119 itself to respect industry copyrights—simply refer readers to external 
standards rather than reproducing them. “[T]he only practical course for someone in Minnesota, 
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California, or Alabama who is affected by and wishes to learn the resulting law will usually be to 
purchase the standard . . . at whatever price [the copyright owner] chooses to set.” Id.; see also Nina 
A. Mendelson, Private Control over Access to Public Law: The Perplexing Federal Regulatory Use 
of Private Standards, 112 MICH. L. REV. 737 (2014).  
 
Furthermore, commentators warn that because agencies are required to reference the specific version 
of each standard they incorporate, regulations may fall out-of-date as private organizations respond 
more fluidly to emerging technologies. See Emily S. Bremer, Incorporation by Reference in an Open-
Government Age, 36 HARV. J.L. & PUB. POL’Y 131 (2013); Strauss, supra, at 506. 
 
Professor Bremer proposes a collaborative solution whereby agencies partner with standard 
developers to make standards publicly available while restricting access, e.g., to read-only 
functionality. Do such public-private partnerships seem likely to resolve the problems inherent in 
private standard setting? Will these partnerships work? 
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Chapter 6 
 
§ 6.04, p.527, insert after note 6-10 
 
6.10(a): New York Statewide Coalition of Hispanic Chambers of Commerce v. New York City Dept. 
of Health & Mental Hygiene 
 
In New York Statewide Coalition of Hispanic Chambers of Commerce v. New York City Dept. of 
Health & Mental Hygiene, the Court of Appeals of New York found that the implementation of a 
ban on sugary drinks by an administrative agency was an impermissible utilization of legislative 
power. 16 N.E. 3d 538 (2014). 

In 2012, the New York City Board of Health amended the City Health Code to restrict the size of 
cups and containers used by food service establishments for the provision of sugary drinks. This 
provision was designed to combat rising obesity amongst the residents of New York City. The 
proposed rule, referred to as the “Portion Cap Rule” was scheduled to go into effect in 2013. After 
petitioners sued for injunctive relief, the trial court enjoined the Board from implementing the rule, 
finding that the Board of Health exceeded its regulatory authority and engaged in law making, 
effectively usurping the role of the Legislature. The intermediate appellate court and state Court of 
Appeals (New York’s highest appellate court) affirmed. 

Respondents argued that both the Board of Public Health and the City Council had co-equal 
legislative authority. The court dismissed this argument, finding that the Board possessed only 
regulatory authority, not the ability to create new laws. Noting the ongoing discussion between the 
City authorities over how to handle the obesity crisis, the Court found that the Board had made an 
impermissible policy decision instead of simply passing an administrative rule. The court thus 
permanently enjoined the Board from enforcing the rule.  

§ 6.07, p. 570: Replace the D.C. Circuit’s opinion in Association of American Railroads v. United 
States Department of Transportation with the Supreme Court’s opinion overruling the D.C. 
Circuit. 
 
§ 6.07: Department of Transportation v. Association of American Railroads 
 
In Association of American Railroads v. DOT, 721 F.3d 666 (D.C. Cir. 2013), in your casebook at p. 
570, the D.C. Circuit held that the congressionally created National Railroad Passenger 
Corporation—Amtrak—was a private entity and that it therefore could not lawfully participate in 
creating regulations for the private freight railroad lines whose tracks it necessarily used. The 
Supreme Court reversed in the case below. 
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135 S. Ct. 1225 
SUPREME COURT OF THE UNITED STATES 

DEPARTMENT OF TRANSPORTATION, et al., Petitioners 
v. 

ASSOCIATION OF AMERICAN RAILROADS, Respondent 
No. 13–1080 | Argued December 8, 2014 | Decided March 9, 2015 

 
JUSTICE KENNEDY delivered the opinion of the Court. 
 
[In 1970 Congress created the National Railroad Passenger Corporation, most often known as 
Amtrak, for the purpose of preserving passenger services and routes on our Nation’s railroads. 
Congress recognized that, of necessity, Amtrak must rely for most of its operations on track systems 
owned by the freight railroads. So, as a condition of relief from their common carrier duties, Congress 
required freight railroads to allow Amtrak to use their tracks and facilities at rates agreed to by the 
parties—or, in the event of disagreement, to be set by the Surface Transportation Board (STB). 
Amtrak has enjoyed a statutory preference over freight transportation in using rail lines, junctions, 
and crossings since 1973. 
 
The present controversy results from a more recent congressional action. In 2008, concerned by poor 
service, unreliability, and delays resulting from freight traffic congestion, Congress enacted the 
Passenger Rail Investment and Improvement Act (PRIIA). Section 207(a) of the PRIIA provides for 
the creation of “metrics and standards” that address the performance and scheduling of passenger 
railroad services; and under section §213(a) these metrics and standards may play a role in prompting 
STB investigations and subsequent enforcement actions. 
 
Section 207(a) further provides that Amtrak shall have joint authority, together with the Federal 
Railroad Administration (FRA), to issue the metrics and standards. In accordance with this authority, 
and after inviting comments on a draft version, Amtrak and the FRA jointly issued their metrics and 
standards in May 2010. Among other matters, the metrics and standards address Amtrak’s on-time 
performance and train delays caused by host railroads. With respect to “host responsible delays”—
that is, delays attributed to the railroads along which Amtrak trains travel—the metrics and standards 
provide that “[d]elays must not be more than 900 minutes per 10,000 Train-Miles.” Amtrak 
conductors determine responsibility for particular delays. 
 
Alleging that the metrics and standards have substantial and adverse effects upon its members’ freight 
services, respondent, the Association of American Railroads, filed suit against the Department of 
Transportation (DOT), the FRA, and two individuals in their official capacities. Respondent claimed 
that §207 “violates the nondelegation doctrine and the separation of powers principle by placing 
legislative and rulemaking authority in the hands of a private entity [Amtrak] that participates in the 
very industry it is supposed to regulate.” Respondent also claimed that §207 violates the Fifth 
Amendment Due Process Clause by “[v]esting the coercive power of the government” in Amtrak, an 
“interested private party.” In its prayer for relief respondent sought, among other remedies, a 
declaration of §207’s unconstitutionality and invalidation of the metrics and standards. 
 
The District Court for the District of Columbia granted summary judgment to petitioners on both 
claims. The Court of Appeals for the District of Columbia Circuit reversed as to the nondelegation 
and separation of powers claim, however, reasoning in central part that because “Amtrak is a private 
corporation with respect to Congress’s power to delegate . . . authority,” it cannot constitutionally be 
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granted the “regulatory power prescribed in §207.” The Court of Appeals did not reach respondent’s 
due process claim.] 
 
Having granted the petition for writ of certiorari, this Court now holds that, for purposes of 
determining the validity of the metrics and standards, Amtrak is a governmental entity. Although 
Amtrak’s actions here were governmental, substantial questions respecting the lawfulness of the 
metrics and standards—including questions implicating the Constitution’s structural separation of 
powers and the Appointments Clause, U. S. Const., Art. II, §2, cl. 2—may still remain in the case. 
As those matters have not yet been passed upon by the Court of Appeals, this case is remanded.  
 

I 
. . . 

 
II 

 
In holding that Congress may not delegate to Amtrak the joint authority to issue the metrics and 
standards—authority it described as “regulatory power”—the Court of Appeals concluded Amtrak is 
a private entity for purposes of determining its status when considering the constitutionality of its 
actions in the instant dispute. That court’s analysis treated as controlling Congress’ statutory 
command that Amtrak “is not a department, agency, or instrumentality of the United States 
Government.” [Ass’n of Am. R.R. v. U.S. Dep’t of Transp., 721 F.3d 666, 675 (2013) (quoting 49 U. 
S. C. §24301(a)(3)).] The Court of Appeals also relied on Congress’ pronouncement that Amtrak 
“shall be operated and managed as a for-profit corporation.” [id., at 675 (quoting §24301(a)(2))]. 
Proceeding from this premise, the Court of Appeals concluded it was impermissible for Congress to 
“delegate regulatory authority to a private entity.” Id., at 670; see also ibid. (holding Carter v. Carter 
Coal Co., 298 U. S. 238 (1936), prohibits any such delegation of authority).  

That premise, however, was erroneous. Congressional pronouncements, though instructive as to 
matters within Congress’ authority to address, see, e.g., United States ex rel. Totten v. Bombardier 
Corp., 380 F. 3d 488, 491–492 (CADC 2004) (Roberts, J.), are not dispositive of Amtrak’s status as 
a governmental entity for purposes of separation of powers analysis under the Constitution. And an 
independent inquiry into Amtrak’s status under the Constitution reveals the Court of Appeals’ 
premise was flawed. 

It is appropriate to begin the analysis with Amtrak’s ownership and corporate structure. The Secretary 
of Transportation holds all of Amtrak’s preferred stock and most of its common stock. Amtrak’s 
Board of Directors is composed of nine members, one of whom is the Secretary of Transportation. 
Seven other Board members are appointed by the President and confirmed by the Senate. 49 U. S. 
C. §24302(a)(1). These eight Board members, in turn, select Amtrak’s president. §24302(a)(1)(B); 
§24303(a). Amtrak’s Board members are subject to salary limits set by Congress, §24303(b); and the 
Executive Branch has concluded that all appointed Board members are removable by the President 
without cause. 

Under further statutory provisions, Amtrak’s Board members must possess certain qualifications. 
Congress has directed that the President make appointments based on an individual’s prior experience 
in the transportation industry, §24302(a)(1)(C), and has provided that not more than five of the seven 
appointed Board members be from the same political party, §24302(a)(3). In selecting Amtrak’s 
Board members, moreover, the President must consult with leaders of both parties in both Houses of 
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Congress in order to “provide adequate and balanced representation of the major geographic regions 
of the United States served by Amtrak.” §24302(a)(2). 

In addition to controlling Amtrak’s stock and Board of Directors the political branches exercise 
substantial, statutorily mandated supervision over Amtrak’s priorities and operations. Amtrak must 
submit numerous annual reports to Congress and the President, detailing such information as route 
specific ridership and on time performance. §24315. The Freedom of Information Act applies to 
Amtrak in any year in which it receives a federal subsidy, 5 U. S. C. §552, which thus far has been 
every year of its existence. Pursuant to its status under the Inspector General Act of 1978 as a 
“designated Federal entity,” 5 U. S. C. App. §8G(a)(2), p. 521, Amtrak must maintain an inspector 
general, much like governmental agencies such as the Federal Communications Commission and the 
Securities and Exchange Commission. Furthermore, Congress conducts frequent oversight hearings 
into Amtrak’s budget, routes, and prices. 

It is significant that, rather than advancing its own private economic interests, Amtrak is required to 
pursue numerous, additional goals defined by statute. To take a few examples: Amtrak must “provide 
efficient and effective intercity passenger rail mobility,” 49 U. S. C. §24101(b); “minimize 
Government subsidies,” §24101(d); provide reduced fares to the disabled and elderly; and ensure 
mobility in times of national disaster, §24101(c)(9).  

Finally, Amtrak is also dependent on federal financial support. In its first 43 years of operation, 
Amtrak has received more than $41 billion in federal subsidies. In recent years these subsidies have 
exceeded $1 billion annually. 

Given the combination of these unique features and its significant ties to the Government, Amtrak is 
not an autonomous private enterprise. Among other important considerations, its priorities, 
operations, and decisions are extensively supervised and substantially funded by the political 
branches. A majority of its Board is appointed by the President and confirmed by the Senate and is 
understood by the Executive to be removable by the President at will. Amtrak was created by the 
Government, is controlled by the Government, and operates for the Government’s benefit. Thus, in 
its joint issuance of the metrics and standards with the FRA, Amtrak acted as a governmental entity 
for purposes of the Constitution’s separation of powers provisions. And that exercise of governmental 
power must be consistent with the design and requirements of the Constitution, including those 
provisions relating to the separation of powers.  

Respondent urges that Amtrak cannot be deemed a governmental entity in this respect. Like the Court 
of Appeals, it relies principally on the statutory directives that Amtrak “shall be operated and 
managed as a for profit corporation” and “is not a department, agency, or instrumentality of the 
United States Government.” §§24301(a)(2)–(3). In light of that statutory language, respondent 
asserts, Amtrak cannot exercise the joint authority entrusted to it and the FRA by §207(a).  

On that point this Court’s decision in Lebron v. National Railroad Passenger Corp., 513 U. S. 374 
(1995), provides necessary instruction. In Lebron, Amtrak prohibited an artist from installing a 
politically controversial display in New York City’s Penn Station. The artist sued Amtrak, alleging 
a violation of his First Amendment rights. In response Amtrak asserted that it was not a governmental 
entity, explaining that “its charter’s disclaimer of agency status prevent[ed] it from being considered 
a Government entity.” The Court rejected this contention, holding “it is not for Congress to make the 
final determination of Amtrak’s status as a Government entity for purposes of determining the 
constitutional rights of citizens affected by its actions.” To hold otherwise would allow the 
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Government “to evade the most solemn obligations imposed in the Constitution by simply resorting 
to the corporate form.” Noting that Amtrak “is established and organized under federal law for the 
very purpose of pursuing federal governmental objectives, under the direction and control of federal 
governmental appointees,” and that the Government exerts its control over Amtrak “not as a creditor 
but as a policymaker,” the Court held Amtrak “is an agency or instrumentality of the United States 
for the purpose of individual rights guaranteed against the Government by the Constitution.” 

Lebron teaches that, for purposes of Amtrak’s status as a federal actor or instrumentality under the 
Constitution, the practical reality of federal control and supervision prevails over Congress’ 
disclaimer of Amtrak’s governmental status. . . . Treating Amtrak as governmental for these purposes, 
moreover, is not an unbridled grant of authority to an unaccountable actor. The political branches 
created Amtrak, control its Board, define its mission, specify many of its day-to-day operations, have 
imposed substantial transparency and accountability mechanisms, and, for all practical purposes, set 
and supervise its annual budget. Accordingly, the Court holds that Amtrak is a governmental entity, 
not a private one, for purposes of determining the constitutional issues presented in this case. 

III 

[On remand, JUSTICE KENNEDY directed the D.C. Circuit to consider the constitutionality of the 
metrics and standards in light of this decision. He indicated that, at that time, the Court of Appeals 
should consider in the first instance three arguments raised by the Association: that “the selection of 
Amtrak’s president, who is not appointed by the President . . . but by the other Board Members, calls 
into question Amtrak’s structure under the Appointments Clause;” that § 207(d)’s provision investing 
the STB with arbitration power “is a plain violation of the nondelegation principle and the 
Appointments Clause;” and that “Congress violated the Due Process Clause by giving a federally 
chartered, nominally private, for-profit corporation regulatory authority over its own industry[.]”] 

The judgment of the Court of Appeals for the District of Columbia Circuit is vacated, and the case is 
remanded for further proceedings consistent with this opinion.  

It is so ordered. 

JUSTICE ALITO, concurring. 

I entirely agree with the Court that Amtrak is “a federal actor or instrumentality,” as far as the 
Constitution is concerned. . . . The District of Columbia Circuit understandably heeded 49 U. S. C. 
§24301(a)(3), which proclaims that Amtrak “is not a department, agency, or instrumentality of the 
United States Government,” but this statutory label cannot control for constitutional purposes. 
(Emphasis added). I therefore join the Court’s opinion in full. I write separately to discuss what 
follows from our judgment. 

I 

This case, on its face, may seem to involve technical issues, but in discussing trains, tracks, metrics, 
and standards, a vital constitutional principle must not be forgotten: Liberty requires accountability.  

When citizens cannot readily identify the source of legislation or regulation that affects their lives, 
Government officials can wield power without owning up to the consequences. One way the 
Government can regulate without accountability is by passing off a Government operation as an 

Copyright © 2016 Alfred C. Aman, Jr. All rights reserved.



23 
	
	

independent private concern. Given this incentive to regulate without saying so, everyone should pay 
close attention when Congress “sponsor[s] corporations that it specifically designate[s] not to be 
agencies or establishments of the United States Government.” [Lebron, 513 U. S., at 390]. 

Recognition that Amtrak is part of the Federal Government raises a host of constitutional questions.  

II 

I begin with something that may seem mundane on its face but that has a significant relationship to 
the principle of accountability. Under the Constitution, all officers of the United States must take an 
oath or affirmation to support the Constitution and must receive a commission. See Art. VI, cl. 3; 
Art. II, §3, cl. 6. There is good reason to think that those who have not sworn an oath cannot exercise 
significant authority of the United States.* And this Court certainly has never treated a commission 
from the President as a mere wall ornament. See, e.g., Marbury v. Madison, 1 Cranch 137, 156 
(1803); see also id., at 179 (noting the importance of an oath). 

Both the Oath and Commission Clauses confirm an important point: Those who exercise the power 
of Government are set apart from ordinary citizens. Because they exercise greater power, they are 
subject to special restraints. There should never be a question whether someone is an officer of the 
United States because, to be an officer, the person should have sworn an oath and possess a 
commission.  

Here, respondent tells the Court that “Amtrak’s board members do not take an oath of office to uphold 
the Constitution, as do Article II officers vested with rulemaking authority.” The Government says 
not a word in response. Perhaps there is an answer. The rule, however, is clear. Because Amtrak is 
the Government, those who run it need to satisfy basic constitutional requirements. 

III 

I turn next to the [PRIIA’s] arbitration provision. Section 207(a) of the PRIIA provides that “the 
[FRA] and Amtrak shall jointly . . . develop new or improve existing metrics and minimum standards 
for measuring the performance and service quality of intercity passenger train operations.” In 
addition, §207(c) commands that “[t]o the extent practicable, Amtrak and its host rail carriers shall 
incorporate [those] metrics and standards . . . into their access and service agreements.” Under 
§213(a) of the PRIIA, moreover, “the metrics and standards also may play a role in prompting 
investigations by the [STB] and in subsequent enforcement actions.” 

This scheme is obviously regulatory. Section 207 provides that Amtrak and the FRA “shall jointly” 
create new standards, cf. e.g., 12 U. S. C. §1831m(g)(4)(B) (The appropriate Federal banking 
agencies shall jointly issue rules of practice to implement this paragraph”), and that Amtrak and 
private rail carriers “shall incorporate” those standards into their agreements whenever 
“practicable,” cf. e.g., BP America Production Co. v. Burton, 549 U. S. 84, 88 (2006) (characterizing 
a command to “‘audit and reconcile, to the extent practicable, all current and past lease accounts’” as 
creating “duties” for the Secretary of the Interior (quoting 30 U. S. C. §1711(c)(1))). The fact that 
private rail carriers sometimes may be required by federal law to include the metrics and standards 

																																																													
* It is noteworthy that the first statute enacted by Congress was “An Act to regulate the Time and Manner of 
administering certain Oaths.” Act of June 1, 1789, ch. 1, §1, 1 Stat. 23.  
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in their contracts by itself makes this a regulatory scheme.  

[The D.C. Circuit observed that,] “[a]s is often the case in administrative law,” . . . “the metrics and 
standards lend definite regulatory force to an otherwise broad statutory mandate.” Here, though the 
nexus between regulation, statutory mandate, and penalty is not direct (for, as the Government 
explains, there is a pre-existing requirement that railroads give preference to Amtrak, the metrics and 
standards inherently have a “coercive effect,” Bennett v. Spear, 520 U. S. 154, 169 (1997), on private 
conduct. Even the United States concedes, with understatement, that there is “perhaps some 
incentivizing effect associated with the metrics and standards.” Because obedience to the metrics and 
standards materially reduces the risk of liability, railroads face powerful incentives to obey. That is 
regulatory power.  

The language from §207 quoted thus far should raise red flags. In one statute, Congress says Amtrak 
is not an “agency.” But then Congress commands Amtrak to act like an agency, with effects on 
private rail carriers. No wonder the D. C. Circuit ruled as it did. 

The oddity continues, however. Section 207(d) of the PRIIA also provides that if the FRA and 
Amtrak cannot agree about what the regulatory standards should say, then “any party involved in the 
development of those standards may petition the [STB] to appoint an arbitrator to assist the parties 
in resolving their disputes through binding arbitration.” The statute says nothing more about this 
“binding arbitration,” including who the arbitrator should be. 

Looking to Congress’ use of the word “arbitrator,” respondent argues that because the arbitrator can 
be a private person, this provision by itself violates the private nondelegation doctrine. The United 
States, for its part, urges the Court to read the term “arbitrator” to mean “public arbitrator” in the 
interests of constitutional avoidance. 

No one disputes, however, that the arbitration provision is fair game for challenge, even though no 
arbitration occurred. The obvious purpose of the arbitration provision was to force Amtrak and the 
FRA to compromise, or else a third party would make the decision for them. The D. C. Circuit is 
correct that when Congress enacts a compromise-forcing mechanism, it is no good to say that the 
mechanism cannot be challenged because the parties compromised. “[S]tack[ing] the deck in favor 
of compromise” was the whole point. Unsurprisingly, this Court has upheld standing to bring a 
separation-of-powers challenge in comparable circumstances. See Metropolitan Washington 
Airports Authority v. Citizens for Abatement of Aircraft Noise, Inc., 501 U. S. 252, 264–265 (1991). 
. . . 

As to the merits of this arbitration provision, I agree with the parties: If the arbitrator can be a private 
person, this law is unconstitutional. Even the United States accepts that Congress “cannot delegate 
regulatory authority to a private entity.” Indeed, Congress, vested with enumerated “legislative 
Powers,” Art. I, §1, cannot delegate its “exclusively legislative” authority at all. Wayman v. Southard, 
10 Wheat. 1, 42–43 (1825) (Marshall, C. J.). The Court has invalidated statutes for that very reason. 
See A. L. A. Schechter Poultry Corp. v. United States; 295 U. S. 495 (1935); Panama Refining Co. 
v. Ryan, 293 U. S. 388 (1935); see also Mistretta v. United States, 488 U. S. 361, 373, n. 7 (1989) 
(citing, inter alia, Industrial Union Dept., AFL–CIO v. American Petroleum Institute, 448 U. S. 607, 
646 (1980)). 

The principle that Congress cannot delegate away its vested powers exists to protect liberty. Our 
Constitution, by careful design, prescribes a process for making law, and within that process there 
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are many accountability checkpoints. See INS v. Chadha, 462 U. S. 919, 959 (1983). It would dash 
the whole scheme if Congress could give its power away to an entity that is not constrained by those 
checkpoints. The Constitution’s deliberative process was viewed by the Framers as a valuable 
feature, not something to be lamented and evaded.  

Of course, this Court has “almost never felt qualified to second-guess Congress regarding the 
permissible degree of policy judgment that can be left to those executing or applying the law.” 
Whitman v. American Trucking Assns., Inc., 531 U. S. 457, 474–475 (2001) (quoting Mistretta, 
supra, at 416 (SCALIA, J. dissenting)). But the inherent difficulty of line-drawing is no excuse for not 
enforcing the Constitution. Rather, the formal reason why the Court does not enforce the 
nondelegation doctrine with more vigilance is that the other branches of Government have vested 
powers of their own that can be used in ways that resemble lawmaking. See, e.g., [Arlington v. FCC, 
133 S. Ct. 1863, 1873 n. 4 (2013)] . . . . Even so, “the citizen confronting thousands of pages of 
regulations—promulgated by an agency directed by Congress to regulate, say, ‘in the public 
interest’—can perhaps be excused for thinking that it is the agency really doing the legislating.” 
[Arlington, 133 S. Ct., 1879 (ROBERTS, C.J., dissenting).] 

When it comes to private entities, however, there is not even a fig leaf of constitutional justification. 
Private entities are not vested with “legislative Powers.” Art. I, §1. Nor are they vested with the 
“executive Power,” Art. II, §1, cl. 1, which belongs to the President. Indeed, it raises “[d]ifficult and 
fundamental questions” about “the delegation of Executive power” when Congress authorizes citizen 
suits. Friends of the Earth, Inc. v. Laidlaw Environmental Services (TOC), Inc., 528 U. S. 167, 197 
(2000) (KENNEDY, J., concurring). A citizen suit to enforce existing law, however, is nothing 
compared to delegated power to create new law. By any measure, handing off regulatory power to a 
private entity is “legislative delegation in its most obnoxious form.” Carter v. Carter Coal Co., 298 
U. S. 238, 311 (1936).  

For these reasons, it is hard to imagine how delegating “binding” tie-breaking authority to a private 
arbitrator to resolve a dispute between Amtrak and the FRA could be constitutional. No private 
arbitrator can promulgate binding metrics and standards for the railroad industry. Thus, if the term 
“arbitrator” refers to a private arbitrator, or even the possibility of a private arbitrator, the Constitution 
is violated. 

As I read the Government’s briefing, it does not dispute any of this (other than my characterization 
of the PRIIA as regulatory, which it surely is). Rather than trying to defend a private arbitrator, the 
Government argues that the Court, for reasons of constitutional avoidance, should read the word 
“arbitrator” to mean “public arbitrator.” The Government’s argument, however, lurches into a new 
problem: Constitutional avoidance works only if the statute is susceptible to an alternative reading 
and that such an alternative reading would itself be constitutional.  

Here, the Government’s argument that the word “arbitrator” does not mean “private arbitrator” is in 
some tension with the ordinary meaning of the word. Although Government arbitrators are not 
unheard of, we usually think of arbitration as a form of “private dispute resolution.” See, e.g., Stolt-
Nielsen S. A. v. AnimalFeeds Int’l Corp., 559 U. S. 662, 685 (2010).  

Likewise, the appointment of a public arbitrator here would raise serious questions under the 
Appointments Clause. Unless an “inferior Office[r]” is at issue, Article II of the Constitution 
demands that the President appoint all “Officers of the United States” with the Senate’s advice and 
consent. Art. II, §2, cl. 2. This provision ensures that those who exercise the power of the United 
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States are accountable to the President, who himself is accountable to the people. See [Free 
Enterprise Fund v. Public Company Accounting Oversight Bd., 561 U. S. 477, 497–498 (2010) 
(citing The Federalist No. 72, p. 487 (J. Cooke ed. 1961) (A. Hamilton)).] The Court has held that 
someone “who exercis[es] significant authority pursuant to the laws of the United States” is an 
“Officer,” Buckley v. Valeo, 424 U. S. 1, 126 (1976) (per curiam), and further that an officer who 
acts without supervision must be a principal officer, see Edmond v. United States, 520 U. S. 651, 663 
(1997) . . . . While some officers may be principal even if they have a supervisor, it is common ground 
that an officer without a supervisor must be principal. See id., at 667 (Souter, J., concurring in part 
and concurring in judgment). 

Here, even under the Government’s public-arbitrator theory, it looks like the arbitrator would be 
making law without supervision—again, it is “binding arbitration.” Nothing suggests that those 
words mean anything other than what they say. This means that an arbitrator could set the metrics 
and standards that “shall” become part of a private railroad’s contracts with Amtrak whenever 
“practicable.” As to that “binding” decision, who is the supervisor? Inferior officers can do many 
things, but nothing final should appear in the Federal Register unless a Presidential appointee has at 
least signed off on it. . . .  

IV 

Finally, the Board of Amtrak, and, in particular, Amtrak’s president, also poses difficult 
constitutional problems. As the Court observes, “Amtrak’s Board of Directors is composed of nine 
members, one of whom is the Secretary of Transportation. Seven other Board members are appointed 
by the President and confirmed by the Senate. These eight Board members, in turn, select Amtrak’s 
president.” In other words, unlike everyone else on the Board, Amtrak’s president has not been 
appointed by the President and confirmed by the Senate.  

As explained above, accountability demands that principal officers be appointed by the President. 
See Art. II, §2, cl. 2. The President, after all, must have “the general administrative control of those 
executing the laws,” Myers v. United States, 272 U. S. 52, 164 (1926), and this principle applies with 
special force to those who can “exercis[e] significant authority” without direct supervision, Buckley, 
supra, at 126. Unsurprisingly then, the United States defends the non-Presidential appointment of 
Amtrak’s president on the ground that the Amtrak president is merely an inferior officer. Given 
Article II, for the Government to argue anything else would be surrender. 

This argument, however, is problematic. Granted, a multimember body may head an agency. See 
Free Enterprise Fund, supra, at 512–513. But those who head agencies must be principal officers. 
See Edmond, supra, at 663. It would seem to follow that because agency heads must be principal 
officers, every member of a multimember body heading an agency must also be a principal officer. 
After all, every member of a multimember body could cast the deciding vote with respect to a 
particular decision. One would think that anyone who has the unilateral authority to tip a final 
decision one way or the other cannot be an inferior officer.  

The Government’s response is tucked away in a footnote. It contends that because Amtrak’s president 
serves at the pleasure of the other Board members, he is only an inferior officer. But the Government 
does not argue that the president of Amtrak cannot cast tie-breaking votes. Assuming he can vote 
when the Board of Directors is divided, it makes no sense to think that the side with which the 
president agrees will demand his removal.  
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In any event, even assuming that Amtrak’s president could be an inferior officer, there would still be 
another problem: Amtrak’s Board may lack constitutional authority to appoint inferior officers. The 
Appointments Clause provides an exception from the ordinary rule of Presidential appointment for 
“inferior Officers,” but that exception has accountability limits of its own, namely, that Congress 
may only vest the appointment power “in the President alone, in the Courts of Law, or in the Heads 
of Departments.” Art. II, §2, cl. 2. Although a multimember body like Amtrak’s Board can head a 
Department, here it is not at all clear that Amtrak is a Department. 

A “Department” may not be “subordinate to or contained within any other such component” of the 
Executive Branch. Free Enterprise Fund, 561 U. S., at 511. As explained above, however, in jointly 
creating metrics and standards, Amtrak may have to give way to an arbitrator appointed by the STB. 
Does that mean that Amtrak is “subordinate to” the STB? See also 49 U. S. C. §24308 . . . . At the 
same time, the Secretary of Transportation sits on Amtrak’s Board and controls some aspects of 
Amtrak’s relationship with rail carriers. See, e.g., §§24302(a)(1), 24309(d)(2). The Secretary of 
Transportation also has authority to exempt Amtrak from certain statutory requirements. See 
§24305(f)(4). Does that mean that Amtrak is “subordinate to or contained within” the Department of 
Transportation? (The STB, of course, also may be “subordinate to or contained within” the 
Department of Transportation. If so, this may further suggest that that Amtrak is not a Department, 
and also further undermine the STB’s ability to appoint an arbitrator). All of these are difficult 
questions. 

 

*     *     * 

In sum, while I entirely agree with the Court that Amtrak must be regarded as a federal actor for 
constitutional purposes, it does not by any means necessarily follow that the present structure of 
Amtrak is consistent with the Constitution. The constitutional issues that I have outlined (and perhaps 
others) all flow from the fact that no matter what Congress may call Amtrak, the Constitution cannot 
be disregarded. 

JUSTICE THOMAS, concurring in the judgment. 

We have come to a strange place in our separation-of-powers jurisprudence. Confronted with a statute 
that authorizes a putatively private market participant to work hand-in-hand with an executive agency 
to craft rules that have the force and effect of law, our primary question—indeed, the primary 
question the parties ask us to answer—is whether that market participant is subject to an adequate 
measure of control by the Federal Government. We never even glance at the Constitution to see what 
it says about how this authority must be exercised and by whom.  

I agree with the Court that the proper disposition in this case is to vacate the decision below and to 
remand for further consideration of respondent’s constitutional challenge to the metrics and 
standards. I cannot join the majority’s analysis, however, because it fails to fully correct the errors 
that require us to vacate the Court of Appeals’ decision. I write separately to describe the framework 
that I believe should guide our resolution of delegation challenges and to highlight serious 
constitutional defects in the [PRIIA] that are properly presented for the lower courts’ review on 
remand.  

I 
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The Constitution does not vest the Federal Government with an undifferentiated “governmental 
power.” Instead, the Constitution identifies three types of governmental power and, in the Vesting 
Clauses, commits them to three branches of Government. . . . 

These grants are exclusive. See Whitman v. American Trucking Assns., Inc., 531 U. S. 457, 472 
(2001) (legislative power); Free Enterprise Fund v. Public Company Accounting Oversight Bd., 561 
U. S. 477, 496–497 (2010) (executive power); [Stern v. Marshall, 131 S. Ct. 2594, 2608–2609 (2011) 
(judicial power)]. When the Government is called upon to perform a function that requires an exercise 
of legislative, executive, or judicial power, only the vested recipient of that power can perform it. 

In addition to allocating power among the different branches, the Constitution identifies certain 
restrictions on the manner in which those powers are to be exercised. Article I requires, among other 
things, that “[e]very Bill which shall have passed the House of Representatives and the Senate, shall, 
before it become a Law, be presented to the President of the United States; If he approve he shall 
sign it, but if not he shall return it . . . .” Art. I, §7, cl.2. And although the Constitution is less specific 
about how the President shall exercise power, it is clear that he may carry out his duty to take care 
that the laws be faithfully executed with the aid of subordinates. Myers v. United States, 272 U. S. 
52, 117 (1926), overruled in part on unrelated grounds in Humphrey’s Executor v. United States, 295 
U. S. 602 (1935).  

When the Court speaks of Congress improperly delegating power, what it means is Congress’ 
authorizing an entity to exercise power in a manner inconsistent with the Constitution. For example, 
Congress improperly “delegates” legislative power when it authorizes an entity other than itself to 
make a determination that requires an exercise of legislative power. See Whitman, supra, at 472. It 
also improperly “delegates” legislative power to itself when it authorizes itself to act without 
bicameralism and presentment. See, e.g., INS v. Chadha, 462 U. S. 919 (1983). And Congress 
improperly “delegates”—or, more precisely, authorizes the exercise of—executive power when it 
authorizes individuals or groups outside of the President’s control to perform a function that requires 
the exercise of that power. See, e.g., Free Enterprise Fund, supra. 

In order to be able to adhere to the provisions of the Constitution that allocate and constrain the 
exercise of these powers, we must first understand their boundaries. Here, I do not purport to offer a 
comprehensive description of these powers. My purpose is to identify principles relevant to today’s 
dispute, with an eye to offering guidance to the lower courts on remand. At issue in this case is the 
proper division between legislative and executive powers. An examination of the history of those 
powers reveals how far our modern separation-of-powers jurisprudence has departed from the 
original meaning of the Constitution.  

II 

The allocation of powers in the Constitution is absolute, but it does not follow that there is no overlap 
between the three categories of governmental power. Certain functions may be performed by two or 
more branches without either exceeding its enumerated powers under the Constitution. . . . The 
question is whether the particular function requires the exercise of a certain type of power; if it does, 
then only the branch in which that power is vested can perform it. . . . 

The function at issue here is the formulation of generally applicable rules of private conduct. Under 
the original understanding of the Constitution, that function requires the exercise of legislative power. 
By corollary, the discretion inherent in executive power does not comprehend the discretion to 
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formulate generally applicable rules of private conduct. 

[After analyzing some of the historical roots of the separation-of-powers concept, JUSTICE THOMAS 
proceeded to discuss the Framers’ dedication to it, which he says is “well documented, if only half-
heartedly honored.”] 

III 

Even with these sound historical principles in mind, classifying governmental power is an elusive 
venture. [Wayman v. Southard, 10 Wheat. 1, 43 (1825)]; The Federalist No. 37, at 228 (J. Madison). 
But it is no less important for its difficulty. The “check” the judiciary provides to maintain our 
separation of powers is enforcement of the rule of law through judicial review. We may not—without 
imperiling the delicate balance of our constitutional system—forgo our judicial duty to ascertain the 
meaning of the Vesting Clauses and to adhere to that meaning as the law. 

We have been willing to check the improper allocation of executive power, see, e.g., Free Enterprise 
Fund, 561 U. S. 477; Metropolitan Washington Airports Authority v. Citizens for Abatement of 
Aircraft Noise, Inc., 501 U. S. 252 (1991), although probably not as often as we should, see, e.g., 
Morrison v. Olson, 487 U. S. 654 (1988). Our record with regard to legislative power has been far 
worse. 

We have held that the Constitution categorically forbids Congress to delegate its legislative power to 
any other body, Whitman, 531 U. S., at 472, but it has become increasingly clear to me that the test 
we have applied to distinguish legislative from executive power largely abdicates our duty to enforce 
that prohibition. Implicitly recognizing that the power to fashion legally binding rules is legislative, 
we have nevertheless classified rulemaking as executive (or judicial) power when the authorizing 
statute sets out “an intelligible principle” to guide the rulemaker’s discretion. Ibid. Although the 
Court may never have intended the boundless standard the “intelligible principle” test has become, 
it is evident that it does not adequately reinforce the Constitution’s allocation of legislative power. I 
would return to the original understanding of the federal legislative power and require that the Federal 
Government create generally applicable rules of private conduct only through the constitutionally 
prescribed legislative process. 

[JUSTICE THOMAS chronicled the Court’s “intelligible principle” jurisprudence and concluded that, 
“[t]o the extent that the ‘intelligible principle’ test was ever an adequate means of enforcing [the 
distinction between legislative and executive power], it has been decoupled from the historical 
understanding of the legislative and executive powers and thus does not keep executive ‘lawmaking’ 
within the bounds of inherent executive discretion.”] 

We should return to the original meaning of the Constitution: The Government may create generally 
applicable rules of private conduct only through the proper exercise of legislative power. I accept 
that this would inhibit the Government from acting with the speed and efficiency Congress has 
sometimes found desirable. In anticipating that result and accepting it, I am in good company. John 
Locke, for example, acknowledged that a legislative body “is usually too numerous, and so too slow 
for the dispatch requisite to execution.” [J. Locke, Second Treatise of Civil Government §160, p. 80 
(J. Gough ed. 1947).] But he saw that as a benefit for legislation, for he believed that the creation of 
rules of private conduct should be an irregular and infrequent occurrence. See id., §143, at 72. The 
Framers, it appears, were inclined to agree. . . . 
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IV 

Although the majority corrects an undoubted error in the framing of the delegation dispute below, it 
does so without placing that error in the context of the constitutional provisions that govern 
respondent’s challenge to §207 of the PRIIA. 

A 

. . . 

Although no provision of the Constitution expressly forbids the exercise of governmental power by 
a private entity, our so-called “private nondelegation doctrine” flows logically from the three Vesting 
Clauses. Because a private entity is neither Congress, nor the President or one of his agents, nor the 
Supreme Court or an inferior court established by Congress, the Vesting Clauses would categorically 
preclude it from exercising the legislative, executive, or judicial powers of the Federal Government. 
In short, the “private nondelegation doctrine” is merely one application of the provisions of the 
Constitution that forbid Congress to allocate power to an ineligible entity, whether governmental or 
private. 

For this reason, a conclusion that Amtrak is private—that is, not part of the Government at all—
would necessarily mean that it cannot exercise these three categories of governmental power. But the 
converse is not true: A determination that Amtrak acts as a governmental entity in crafting the metrics 
and standards says nothing about whether it properly exercises governmental power when it does so. 
. . . To its credit, the majority does not hold otherwise. It merely refutes the Court of Appeals’ premise 
that Amtrak is private. But this answer could be read to suggest, wrongly, that our conclusion about 
Amtrak’s status has some constitutional significance for “delegation” purposes. 

B 

The first step in the Court of Appeals’ analysis on remand should be to classify the power that §207 
purports to authorize Amtrak to exercise. The second step should be to determine whether the 
Constitution’s requirements for the exercise of that power have been satisfied. 

[The remainder of JUSTICE THOMAS’s opinion is omitted.] 

NOTES AND QUESTIONS 

6-35(a). Amtrak is certainly not the only example of an entity that exists on the boundary separating 
public actors from private actors. As one commentator notes, however, administrative law 
scholarship often tends to focus on the components of the American bureaucratic architecture that 
are directly under the President or independent regulatory commissions and boards. There is, 
however, a considerable bureaucracy outside of these structures. For instance, since the Postal 
Reorganization Act of 1971, Pub. L. No. 91-375, § 201, 84 Stat. 719, 720, the United States Postal 
Service has exhibited both public and private sector characteristics. See Anne Joseph O’Connell, 
Bureaucracy at the Boundary, 162 PA. L. REV. 841 (2014). 

6-35(b).-2. American Railroads was, in fact, one of two decisions announced on March 9, 2015, in 
which the Supreme Court unanimously reversed decisions of the D.C. Circuit Court of Appeals. The 
other, Perez v. Mortgage Banker’s Ass’n, 135 S. Ct. 1199 (2015), discussed supra, at Note 5-59, 

Copyright © 2016 Alfred C. Aman, Jr. All rights reserved.



31 
	
	

dealt with the procedures an agency must observe when revising its interpretation of an existing 
regulation. 

In an article published before the Supreme Court had handed down both these cases,  Cass R. Sunstein 
and Adrian Vermeule argued that “in recent years, several judges on the nation’s most important 
regulatory court—the United States Court of Appeals for the District of Columbia Circuit—have 
given birth to libertarian administrative law in the form of a series of judge-made doctrines that are 
designed to protect private ordering from national regulatory intrusion….Taken as a whole, 
libertarian administrative law parallels the kind of progressive administrative law that the same court 
created in the 1970s and that the Supreme Court unanimously rejected in Vermont Yankee. It should 
meet a similar fate.” Id. at 393. 

6-35(c). Although the Supreme Court unanimously refused to uphold the D.C. Circuit’s potentially 
disruptive decision, American Railroads itself is not without its own portents of change for the 
landscape of administrative law. 

As an initial matter, it should be noted that the Court did not dispose of all the potential nondelegation 
issues in the case. Although it is now resolved that Amtrak is a public company for purposes of the 
nondelegation analysis, the question remains open with respect to the STB. Should Amtrak and the 
FRA be unable to reach an agreement regarding the metrics and standards that coercively influence 
Amtrak’s relations with the freight lines whose tracks it uses, under current law the STB may be 
called upon to appoint an arbitrator. If that arbitrator were held to be a private person, would there 
be an illegal delegation of public power? Note also that Justice Kennedy instructed the D.C. Circuit 
on remand to address the Respondent’s due process claim, which challenged the constitutionality 
under the Fifth Amendment of Amtrak’s self-interested participation in the metrics and standards at 
issue in the case. On that question, see generally Alexander Volokh, The New Private-Regulation 
Skepticism: Due Process, Non-Delegation, and Antitrust Challenges, 37 HARV. J.L. & PUB. POL’Y 
931 (2014). 

Strong concurrences from Justices Alito and Thomas suggest that “accountability” issues may 
ultimately prove to be more disruptive of contemporary practices than nondelegation issues. The 
aspects of Amtrak’s corporate structure implicating potential constitutional infirmities under the 
Appointments Clause seemed particularly troubling to Justice Alito. Although eight of the nine 
members on Amtrak’s Board of Directors are appointed according to the procedures of Article II, 
Amtrak’s president is not appointed but rather is elected by the other eight members. Does this 
arrangement pass constitutional muster? See generally, Gillian E. Metzger, Appointments, 
Innovation, and the Judicial-Political Divide, 64 DUKE L.J. 1607 (2015) (examining the differing 
approaches to innovation taken by the political branches and the judiciary in recent years with respect 
to the appointments process). 
 
§ 6.07, p. 579 
 
§ 6.07, D.C. Circuit Case follow-up,  after Department of Transportation v. Association of 
American Railroads set forth above 

In Ass’n. of  American Railroads v. U.S. Dept. of Transp., 821 F.3d  19, 27 (D.C. Cir. 2016), the D.C. 
Circuit followed up on Department of Transportation v. Association of American Railroads by 
examining whether a law violated due process if it granted an entity power to regulate its competitors. 

Copyright © 2016 Alfred C. Aman, Jr. All rights reserved.



32 
	
	

Relying on the Supreme Court’s decision in Carter v. Carter Coal Co., 298 U.S. 238 (1936), the 
D.C. Circuit determined that this delegation to a private entity was, in fact, unconstitutional. The 
court said, “[w]e conclude, as did the Supreme Court in 1936, that the due process of law is violated 
when a self-interested entity is ‘intrusted with the power to regulate the business ... of a competitor.’ 
‘[A] statute which attempts to confer such power undertakes an intolerable and unconstitutional 
interference with personal liberty and private property’ and transgresses ‘the very nature of 
[governmental function].’” 

The court then considered whether indeed Amtrak was (1) a self-interested entity (2) with regulatory 
authority over its competitors. Notwithstanding that Amtrak might be an agency of government for 
constitutional purposes, the court found that it was an economically self-interested entity because 
Amtrak is statutorily obligated to be operated and managed as a for-profit corporation.  The court 
also found that it had regulatory authority over its competitors, because the freight operators are 
competitors with Amtrak for use of the rails, a scarce commodity, and Amtrak participates in the 
development of “metrics and standards” which these freight operators are required to incorporate into 
their agreements with Amtrak “to the extent practicable.”  The court rejected the government’s 
arguments that, because neither Amtrak nor the metrics and standards directly regulate the freight 
operators’ conduct, Amtrak does not have regulatory authority over its competitors.  
 
§ 6.07, p. 569: Insert after note 6-30. 
 
Note 6-30(a): Delegation, Discretion, and Agency Choices 
 
Whitman reminds us that Congress can delegate substantial interpretive and rulemaking authority to 
agencies. As you will see in chapter 8, courts generally defer to reasonable agency interpretations of 
their own enabling statutes when acting within their delegated powers. 
 
Can an agency’s wide discretion potentially hamstring its response to changing circumstances? 
 
In Verizon v. F.C.C., 740 F.3d 623 (D.C. Cir. 2014), the D.C. Circuit evaluated the FCC’s “Open 
Internet Order,” an attempt by the agency to compel broadband providers to maintain net neutrality 
(i.e., refrain from apportioning bandwidth based on content or source). The D.C. Circuit agreed that 
the FCC had statutory authority to enact measures “encouraging the deployment of broadband 
infrastructure.” Id. at 628. Moreover, the agency reasonably interpreted the Telecommunications Act 
of 1996 to authorize regulation against discriminatory practices, and the agency’s justification for the 
Open Internet Order was “reasonable and supported by substantial evidence.” Id. 
 
Yet the D.C. Circuit vacated the core provisions of the Order. What was the problem?  
 
The Telecommunications Act of 1996 divides communications services into two categories: 
telecommunications carriers, which are prohibited as common carriers from engaging in 
unreasonable price or service discrimination; and information-service providers, which are not so 
confined. The FCC exercised its delegated authority to classify DSL services as telecommunications 
carriers. Yet it classified cable broadband providers as information-service providers, exempt from 
the common carrier regulations. In the Brand X case, reproduced in your casebook on page 859, the 
Supreme Court upheld the FCC’s classification of cable broadband providers as a reasonable 
interpretation of ambiguous language in the 1996 Act.  
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Having exercised its discretion to shield the broadband industry from common carrier regulations, 
and having survived judicial review, the agency could not now impose its Open Internet Order on 
these information-service providers. “Given that the Commission has chosen to classify broadband 
providers in a manner that exempts them from treatment as common carriers, the Communications 
Act expressly prohibits the Commission from nonetheless regulating them as such.” Id. at 628. 
 
Although the agency initially contemplated seeking Supreme Court review, it ultimately decided not 
to appeal the Verizon ruling. Instead, it plans to issue new rules that are compatible with the court’s 
analysis; it also intends to evaluate Internet service providers on a case-by-case basis, and it will 
consider reclassifying cable broadband providers as telecommunications carriers if circumstances 
warrant. See Statement by FCC Chairman Tom Wheeler on the FCC’s Open Internet Rules, FCC.GOV 
(Feb. 19, 2014), https://www.fcc.gov/document/statement-fcc-chairman-tom-wheeler-fccs-open-
internet-rules.  
 
§ 6.11, p. 471: Insert after Note 6-71: 
 
Note 6-72: Limiting Stern  
 
The Supreme Court has subsequently limited Stern in two recent decisions. In Executive Benefits 
Insurance Agency v. Arkison, the Court held that bankruptcy judges could issue reports and 
recommendations on Stern issues to be reviewed de novo by the district court. 134 S. Ct. 2165 (2014). 
In Wellness International Network, Ltd. v. Sharif, the Court held that parties could consent to 
bankruptcy court adjudication of Stern claims. 135 S. Ct. 1932 (2015). 

Executive Benefits Insurance Agency v. Arkison 

In Arkison, a bankruptcy trustee filed a motion for summary judgment against the Executive Benefits 
Insurance Agency (EBIA), which had filed a voluntary Chapter 7 bankruptcy petition. 134 S. Ct. 
2165 (2014). The bankruptcy granted summary judgment for the trustee on all claims, including a 
fraudulent conveyance claim under Washington law. The district court conducted de novo review, 
affirming the bankruptcy court and entering judgment for the trustee. On appeal, EBIA contended 
that “Article III did not permit Congress to vest authority in a bankruptcy court to finally decide the 
trustee’s fraudulent conveyance claims.” Id. at 1269. 

Justice Thomas, for a unanimous Court, held that the statutory report-and-recommendation procedure 
applicable to “non-core” proceedings under 28 U.S.C. § 157(c) is also applicable to Stern claims. 
The Court’s analysis centered on the “severability provision” of the Bankruptcy Amendments and 
Federal Judgeship Act of 1984:  

[The Court first quoted the provision:] “If any provision of this Act or the application 
thereof to any person or circumstance is held invalid, the remainder of this Act, or the 
application of that provision to persons or circumstances other than those as to which 
it is held invalid, is not affected thereby.” 98 Stat. 344, note following 28 U.S.C. § 
151. 

The plain text of this severability provision closes the so-called “gap” created by Stern 
claims. When a court identifies a claim as a Stern claim, it has necessarily “held 
invalid” the “application” of § 157(b) [the “core proceedings” statute]. In that 
circumstance, the statute instructs that “the remainder of th[e] Act . . . is not affected 
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thereby.” That remainder includes § 157(c), which governs non-core proceedings. 
With the “core” category no longer available for the Stern claim at issue, we look to § 
157(c)(1) to determine whether the claim may be adjudicated as a non-core claim—
specifically, whether it . . . is “otherwise related to a case under title 11.” If the claim 
satisfies the criteria of § 157(c)(1), the bankruptcy court simply treats the claims as 
non-core: The bankruptcy court should hear the proceeding and submit proposed 
findings of fact and conclusions of law to the district court for de novo review and 
entry of judgment. 

The conclusion that the remainder of the statute may continue to apply to Stern claims 
accords with our general approach to severability. We ordinarily give effect to the 
valid portion of a partially unconstitutional statute so long as it remains fully operative 
as a law and so long as it is not evident from the statutory text and context that 
Congress would have preferred no statute at all. Neither of those concerns applies 
here. 

Id. at 2173. The Court next held that the fraudulent conveyance claim at issue came within the scope 
of § 157(c)(1) as a claim “related to a case under title 11” because, “[a]t bottom, a fraudulent 
conveyance claim asserts that property that should have been part of the bankruptcy estate and 
therefore available for distribution to creditors pursuant to Title 11 was improperly removed.” Id. at 
2174. 

Finally, while the bankruptcy court did not properly follow the procedures of submitting a report and 
recommendation because it actually ruled on the summary judgment motion, “the District Court’s de 
novo review and entry of its own valid final judgment cured any error.” Id. at 2175. Because of this 
holding, the Court declined to address other issues raised by the parties, including “whether Article 
III permits a bankruptcy court, with the consent of the parties, to enter final judgment on 
a Stern claim. We reserve that question for another day.” Id. at 2170 n.4. 

Wellness International Network, Ltd. v. Sharif 

This question was not reserved for long, however, as the Court considered the ability of parties 
consent to bankruptcy court jurisdiction over Stern claims in Sharif, less than one year later. 135 S. 
Ct. 1932 (2015). 

Sharif arose out of a bankruptcy court’s default judgment against Sharif in an adversary proceeding, 
imposed as a sanction for repeated violation of the court’s discovery order. The default judgment 
included a declaration, requested by a creditor, that the assets held by a trust Sharif administered 
were “in fact property of Sharif’s bankruptcy estate.” Id. at 1941. While the creditor alleged that 
Sharif failed to timely challenge the bankruptcy court’s order as violating Stern, the Seventh Circuit 
concluded that, in any event, separation-of-powers concerns precluded forfeiture. The Seventh 
Circuit held that the declaration that trust assets were Sharif’s property constituted a Stern claim, 
over which the bankruptcy court lacked constitutional authority. 

Citing Schor, supra § 6.11, Justice Sotomayor, writing for the Court, concluded that “litigants may 
validly consent to adjudication by bankruptcy courts.” First, the Court concluded that “the entitlement 
to an Article III adjudicator is a personal right and thus ordinarily subject to waiver.” Id. at 1942. As 
examples, the Court cited the ability of litigants to waive the right to have an Article III judge preside 
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at trial and the ability of criminal defendants to waive the right to have an Article III judge supervise 
voir dire. 

Second, the Court concluded that “allowing bankruptcy courts to decide Stern claims by consent” 
would not “impermissibly threaten the institutional integrity of the Judicial Branch.” Id. at 1944. 
Bankruptcy courts “hear matters solely on a district court’s reference, which the district court may 
withdraw sua sponte,” and their powers are “limited to a narrow class of common law claims as an 
incident to [their] . . . unchallenged, adjudicative function,” the Court said. Id. at 1945. There was no 
“danger” that Congress was attempting “to aggrandize itself or humble the Judiciary.” Id. 

Finally, the Court concluded that consent must be knowing and voluntary but need not be express 
under both the Constitution and the statute. The statute “states only that a bankruptcy court must 
obtain ‘the consent’—consent simpliciter—‘of all parties to the proceeding’ before hearing and 
determining a non-core claim.” Id. at 1947. The Court noted that a requirement of express consent 
would conflict with the Court’s holding to the contrary in the context of magistrate judges. Thus, “the 
key inquiry is whether the litigant or counsel was made aware of the need for consent to refuse it, 
and still voluntarily appeared to try the case.” Id. at 1948. 

The Court reversed and remanded the proceeding to the Seventh Circuit “to decide on remand 
whether Sharif's actions evinced the requisite knowing and voluntary consent, and also whether . . . 
Sharif forfeited his Stern argument below.” Id. at 1949. 

In dissent, Chief Justice Roberts, joined by Justice Scalia and, in part, Justice Thomas, accused the 
majority of “yield[ing] . . . to functionalism.” Id. at 1950 (Roberts, C.J., dissenting). The dissent 
disparaged Schor’s conclusion that Article III merely implicates waivable, personal rights, and 
warned that:  

the Court’s acceptance of an Article III violation is not likely to go unnoticed. The 
next time Congress takes judicial power from Article III courts, the encroachment 
may not be so modest—and we will no longer hold the high ground of principle. The 
majority’s acquiescence in the erosion of our constitutional power sets a precedent 
that I fear we will regret. 

Id. The majority rejoined: “To hear the principal dissent tell it, the world will end not in fire, or ice, 
but in a bankruptcy court.” Id. at 1947 (majority opinion). The majority then quoted Justice Brennan’s 
dissent from Schor to affirm that the Court would not tolerate a “phalanx of non-Article III tribunals 
equipped to handle the entire business of the Article III courts.” Id. The majority remarked: 
“Adjudication based on litigant consent has been a consistent feature of the federal court system since 
its inception. Reaffirming that unremarkable fact, we are confident, poses no great threat to anyone's 
birthrights, constitutional or otherwise.” Id. 
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Chapter 7 

§ 7.03, p. 680: Insert after note 7-15. 
 
Note 7-15(a): Ass’n. of American Railroads v. U.S. Dept. of Transp. 

In Ass’n. of  American Railroads v. U.S. Dept. of Transp, 821 F.3d  19 (D.C. Cir. 2016), also 
discussed supra, the D.C. Circuit examined whether the Appointments Clause was violated by 
Congress vesting appointment power of a principal officer in the Surface Transportation Board.  

The Court scrutinized the ambiguity within the statute which failed to state whether the individual 
appointed to the board should be a public or private individual. Ultimately, the D.C. Circuit 
determined that the provision was unconstitutional in either case. If the statute required a private 
individual, then the appointment would be unconstitutional because private individuals cannot wield 
the coercive power of government.  If the appointment was of a public individual, then it would be 
unconstitutional because the arbitrator would be a principal officer who could only be appointed by 
the President with the advice and consent of the Senate since he wielded “significant authority 
pursuant to the statutes of the United States” and must be an “officer of the United States.”   

The real question then is whether the arbitrator is a principal officer or an inferior officer.  If the 
latter, the appointment method would be valid, because the Surface Transportation Board should be 
considered a “department” within the meaning of the Appointments Clause.  See Free Enter. Fund 
v. Public Co. Accounting Oversight Bd., 561 U.S. 477, 511 (2010) (defining a department as “a 
freestanding component of the Executive Branch, not subordinate to or contained within any other 
such component”). In answering this question, the court relied on the Supreme Court’s test in Edmond 
v. United States, 520 U.S. 651 (1997), which the D.C. Circuit said “identified the dispositive feature 
as whether an officer is ‘directed and supervised at some level by others who were appointed by 
Presidential nomination with the advice and consent of the Senate.’” Here, the arbitrator would not 
be directed or supervised by anyone, nor would his or her decisions be reviewable by 
anyone.  Consequently, the arbitrator would have to be a principal officer appointed by the President 
with the advice and consent of the Senate. As such, the Court determined the statute was 
unconstitutional in either case.  
 
§ 7.03, p. 681: Insert after note 7-16. 
 
Note 7-16(a): National Labor Relations Board v. Noel Canning 

 
In the opinion that follows, the United States Supreme Court undertook to interpret the recess 
appointments clause for the first time. The Court affirmed the judgment of the D.C. Circuit, but on  
narrower grounds. 
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134 S. Ct. 2550 
SUPREME COURT OF THE UNITED STATES 

NATIONAL LABOR RELATIONS BOARD, Petitioner 
v. 

NOEL CANNING, et al., Respondent 
No. 12–1281 | Argued Jan. 13, 2014 | Decided June 26, 2014 

 
JUSTICE BREYER delivered the opinion of the Court. 
 
Ordinarily the President must obtain “the Advice and Consent of the Senate” before appointing an 
“Office[r] of the United States.” U.S. Const., Art. II, § 2, cl. 2. But the Recess Appointments Clause 
creates an exception. It gives the President alone the power “to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire at the End of their next 
Session.” Art. II, § 2, cl. 3. We here consider three questions about the application of this Clause. 
 
The first concerns the scope of the words “recess of the Senate.” Does that phrase refer only to an 
inter-session recess (i.e., a break between formal sessions of Congress), or does it also include an 
intra-session recess, such as a summer recess in the midst of a session? We conclude that the Clause 
applies to both kinds of recess. 
 
The second question concerns the scope of the words “vacancies that may happen.” Does that phrase 
refer only to vacancies that first come into existence during a recess, or does it also include vacancies 
that arise prior to a recess but continue to exist during the recess? We conclude that the Clause applies 
to both kinds of vacancy. 
 
The third question concerns calculation of the length of a “recess.” The President made the 
appointments here at issue on January 4, 2012. At that time the Senate was in recess pursuant to a 
December 17, 2011, resolution providing for a series of brief recesses punctuated by “pro forma 
session[s],” with “no business . . . transacted,” every Tuesday and Friday through January 20, 2012. 
. . . In calculating the length of a recess are we to ignore the pro forma sessions, thereby treating the 
series of brief recesses as a single, month-long recess? We conclude that we cannot ignore these pro 
forma sessions. 
 
Our answer to the third question means that, when the appointments before us took place, the Senate 
was in the midst of a 3–day recess. Three days is too short a time to bring a recess within the scope 
of the Clause. Thus we conclude that the President lacked the power to make the recess appointments 
here at issue. 
 

I 
 

The case before us arises out of a labor dispute. The National Labor Relations Board (NLRB) found 
that a Pepsi–Cola distributor, Noel Canning, had unlawfully refused to reduce to writing and execute 
a collective-bargaining agreement with a labor union. The Board ordered the distributor to execute 
the agreement and to make employees whole for any losses. . . . 
 

The Pepsi–Cola distributor subsequently asked the Court of Appeals for the District of Columbia 
Circuit to set the Board’s order aside. It claimed that three of the five Board members had been 
invalidly appointed, leaving the Board without the three lawfully appointed members necessary for 
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it to act. . . . 
 

In 2011 the President had nominated each of [the members in question] to the Board. . . . On January 
4, 2012, the President, invoking the Recess Appointments Clause, appointed all three to the Board. 
 

The distributor argued that the Recess Appointments Clause did not authorize those appointments. It 
pointed out that on December 17, 2011, the Senate, by unanimous consent, had adopted a resolution 
providing that it would take a series of brief recesses beginning the following day. . . . Pursuant to 
that resolution, the Senate held pro forma sessions every Tuesday and Friday until it returned for 
ordinary business on January 23, 2012. . . . The President’s January 4 appointments were made 
between the January 3 and January 6 pro forma sessions. In the distributor’s view, each pro forma 
session terminated the immediately preceding recess. Accordingly, the appointments were made 
during a 3–day adjournment, which is not long enough to trigger the Recess Appointments Clause. 
 

The Court of Appeals agreed that the appointments fell outside the scope of the Clause. But the court 
set forth different reasons. It held that the Clause’s words “the recess of the Senate” do not include 
recesses that occur within a formal session of Congress, i.e., intra-session recesses. Rather those 
words apply only to recesses between those formal sessions, i.e., inter-session recesses. Since the 
second session of the 112th Congress began on January 3, 2012, the day before the President’s 
appointments, those appointments occurred during an intra-session recess, and the appointments 
consequently fell outside the scope of the Clause. . . .  
 

The Court of Appeals added that, in any event, the phrase “vacancies that may happen during the 
recess” applies only to vacancies that come into existence during a recess. . . . The vacancies that [the 
members at issue] were appointed to fill had arisen before the beginning of the recess during which 
they were appointed. For this reason too the President’s appointments were invalid. And, because the 
Board lacked a quorum of validly appointed members when it issued its order, the order was invalid. 
. . . 

 
[The Court granted the Solicitor General’s petition for certiorari, asking the parties to address (1) the 
D.C. Circuit’s rationale and (2) Noel Canning’s initial argument that the President may not exercise 
recess appointment power during pro forma sessions.] 
 
We shall answer all three questions presented. . . . 
 

II 
 
Before turning to the specific questions presented, we shall mention two background considerations 
that we find relevant to all three. First, the Recess Appointments Clause sets forth a subsidiary, not a 
primary, method for appointing officers of the United States. The immediately preceding Clause—
Article II, Section 2, Clause 2—provides the primary method of appointment. It says that the 
President “shall nominate, and by and with the Advice and Consent of the Senate, shall appoint 
Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers 
of the United States” (emphasis added). 
 

. . . 
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Second, in interpreting the Clause, we put significant weight upon historical practice. For one thing, 
the interpretive questions before us concern the allocation of power between two elected branches of 
Government. . . . And we [have] confirmed that “[l]ong settled and established practice is a 
consideration of great weight in a proper interpretation of constitutional provisions” regulating the 
relationship between Congress and the President. The Pocket Veto Case, 279 U.S. 655, 689 (1929). . 
. . 
 
We recognize, of course, that the separation of powers can serve to safeguard individual liberty, 
Clinton v. City of New York, 524 U.S. 417, 449–450 (1998) (KENNEDY, J., concurring), and that it is 
the “duty of the judicial department”—in a separation-of-powers case as in any other—“to say what 
the law is,” Marbury v. Madison, 1 Cranch 137, 177 (1803). But it is equally true that the 
longstanding “practice of the government,” McCulloch v. Maryland, 4 Wheat. 316, 401 (1819), can 
inform our determination of “what the law is,” Marbury, supra, at 177. 
 
That principle is neither new nor controversial. As James Madison wrote, it “was foreseen at the birth 
of the Constitution, that difficulties and differences of opinion might occasionally arise in 
expounding terms & phrases necessarily used in such a charter . . . and that it might require a regular 
course of practice to liquidate & settle the meaning of some of them.” . . . And our cases have 
continually confirmed Madison’s view. . . . 
 
[Our] precedents show that this Court has treated practice as an important interpretive factor even 
when the nature or longevity of that practice is subject to dispute, and even when that practice began 
after the founding era. . . . 
 
There is a great deal of history to consider here. Presidents have made recess appointments since the 
beginning of the Republic. Their frequency suggests that the Senate and President have recognized 
that recess appointments can be both necessary and appropriate in certain circumstances. We have 
not previously interpreted the Clause, and, when doing so for the first time in more than 200 years, 
we must hesitate to upset the compromises and working arrangements that the elected branches of 
Government themselves have reached. 
 

III 
 

The first question concerns the scope of the phrase “the recess of the Senate.” Art. II, § 2, cl. 3 
(emphasis added). The Constitution provides for congressional elections every two years. And the 
2–year life of each elected Congress typically consists of two formal 1–year sessions, each separated 
from the next by an “inter-session recess.” . . . The Senate or the House of Representatives announces 
an inter-session recess by approving a resolution stating that it will “adjourn sine die,” i.e., without 
specifying a date to return (in which case Congress will reconvene when the next formal session is 
scheduled to begin). 

 
The Senate and the House also take breaks in the midst of a session. The Senate or the House 
announces any such “intra-session recess” by adopting a resolution stating that it will “adjourn” to a 
fixed date, a few days or weeks or even months later. All agree that the phrase “the recess of the 
Senate” covers inter-session recesses. The question is whether it includes intra-session recesses as 
well. 

 
In our view, the phrase “the recess” includes an intra-session recess of substantial length. Its words 
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taken literally can refer to both types of recess. Founding-era dictionaries define the word “recess,” 
much as we do today, simply as “a period of cessation from usual work.” . . . The Founders 
themselves used the word to refer to intra-session, as well as to inter-session, breaks. . . .  

 
We recognize that the word “the” in “the recess” might suggest that the phrase refers to the single 
break separating formal sessions of Congress. That is because the word “the” frequently (but not 
always) indicates “a particular thing.” . . . But the word can also refer “to a term used generically or 
universally.” . . . Reading “the” generically . . . there is no linguistic problem applying the Clause’s 
phrase to both kinds of recess. And, in fact, the phrase “the recess” was used to refer to intra-session 
recesses at the time of the founding. . . .  

 
The constitutional text is thus ambiguous. And we believe the Clause’s purpose demands the broader 
interpretation. The Clause gives the President authority to make appointments during “the recess of 
the Senate” so that the President can ensure the continued functioning of the Federal Government 
when the Senate is away. The Senate is equally away during both an inter-session and an intra-session 
recess, and its capacity to participate in the appointments process has nothing to do with the words it 
uses to signal its departure. 

 
History also offers strong support for the broad interpretation. We concede that pre-Civil War history 
is not helpful. But it shows only that Congress generally took long breaks between sessions, while 
taking no significant intra-session breaks at all (five times it took a break of a week or so at 
Christmas). . . . Obviously, if there are no significant intra-session recesses, there will be no intra-
session recess appointments. In 1867 and 1868, Congress for the first time took substantial, non-
holiday intra-session breaks, and President Andrew Johnson made dozens of recess appointments. 
The Federal Court of Claims upheld one of those specific appointments, writing “[w]e have no doubt 
that a vacancy occurring while the Senate was thus temporarily adjourned” during the “first session 
of the Fortieth Congress” was “legally filled by appointment of the President alone.” Gould v. United 
States, 19 Ct. Cl. 593, 595–596 (1884) (emphasis added). Attorney General Evarts also issued three 
opinions concerning the constitutionality of President Johnson’s appointments, and it apparently did 
not occur to him that the distinction between intra-session and inter-session recesses was significant. 
. . .  

 
In all, between the founding and the Great Depression, Congress took substantial intra-session breaks 
(other than holiday breaks) in four years: 1867, 1868, 1921, and 1929. . . . And in each of those years 
the President made intra-session recess appointments. . . .  

 
Since 1929, and particularly since the end of World War II, Congress has shortened its inter-session 
breaks as it has taken longer and more frequent intra-session breaks; Presidents have correspondingly 
made more intra-session recess appointments. Indeed, if we include military appointments, 
Presidents have made thousands of intra-session recess appointments.  

 
[JUSTICE BREYER explained that presidential advisors have consistently affirmed the constitutionality 
of intra-session recess appointments. As for the Senate, its members have expressed different 
views—but while the 1863 Pay Act had denied compensation to recess appointees selected to fill 
vacancies arising midsession, the Senate changed course in 1940 and authorized compensation for 
many of those appointees.] 

 
The upshot is that restricting the Clause to inter-session recesses would frustrate its purpose. It would 
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make the President’s recess-appointment power dependent on a formalistic distinction of Senate 
procedure. Moreover, the President has consistently and frequently interpreted the word “recess” to 
apply to intra-session recesses, and has acted on that interpretation. The Senate as a body has done 
nothing to deny the validity of this practice for at least three-quarters of a century. And three-quarters 
of a century of settled practice is long enough to entitle a practice to “great weight in a proper 
interpretation” of the constitutional provision. The Pocket Veto Case, 279 U.S., at 689. 

. . . 
 
[JUSTICE BREYER went on to consider how long a break must be in order to fall within the Clause.] 
Is a break of a week, or a day, or an hour too short to count as a “recess”? The Clause itself does not 
say. . . .  
 
[T]he most likely reason the Framers did not place a textual floor underneath the word “recess” is 
that they did not foresee the need for one. They might have expected that the Senate would meet for 
a single session lasting at most half a year. . . . And they might not have anticipated that intra-session 
recesses would become lengthier and more significant than inter-session ones. The Framers’ lack of 
clairvoyance on that point is not dispositive. . . . [W]e think it most consistent with our constitutional 
structure to presume that the Framers would have allowed intra-session recess appointments where 
there was a long history of such practice. 
 

. . . 
 
[Because a brief inter-session recess is just as possible as a brief intra-session recess, even the 
Solicitor General, arguing for a broader interpretation, acknowledges that there is a lower limit 
applicable to both kinds of recess. He argues that the lower limit should be three days by analogy to 
the Adjournments Clause of the Constitution. . . . That Clause says: “Neither House, during the 
Session of Congress, shall, without the Consent of the other, adjourn for more than three days.” Art. 
I, § 5, cl. 4.] 
 
We agree with the Solicitor General that a 3–day recess would be too short. . . .The Adjournments 
Clause reflects the fact that a 3–day break is not a significant interruption of legislative business. As 
the Solicitor General says, it is constitutionally de minimis. . . . A Senate recess that is so short that 
it does not require the consent of the House is not long enough to trigger the President’s recess-
appointment power. 
 
That is not to say that the President may make recess appointments during any recess that is “more 
than three days.” Art. I, § 5, cl. 4. The Recess Appointments Clause seeks to permit the Executive 
Branch to function smoothly when Congress is unavailable. And though Congress has taken short 
breaks for almost 200 years, and there have been many thousands of recess appointments in that time, 
we have not found a single example of a recess appointment made during an intra-session recess that 
was shorter than 10 days. . . . The lack of examples suggests that the recess-appointment power is 
not needed in that context. . . .  
 
. . . We [conclude], in light of historical practice, that a recess of more than 3 days but less than 10 
days is presumptively too short to fall within the Clause. We add the word “presumptively” to leave 
open the possibility that some very unusual circumstance—a national catastrophe, for instance, that 
renders the Senate unavailable but calls for an urgent response—could demand the exercise of the 
recess-appointment power during a shorter break. . . . 
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In sum, we conclude that the phrase “the recess” applies to both intra-session and inter-session 
recesses. If a Senate recess is so short that it does not require the consent of the House, it is too short 
to trigger the Recess Appointments Clause. See Art. I, § 5, cl. 4. And a recess lasting less than 10 
days is presumptively too short as well. 
 

IV 
 

The second question concerns the scope of the phrase “vacancies that may happen during the recess 
of the Senate.” Art. II, § 2, cl. 3 (emphasis added). All agree that the phrase applies to vacancies that 
initially occur during a recess. But does it also apply to vacancies that initially occur before a recess 
and continue to exist during the recess? In our view the phrase applies to both kinds of vacancy. 
 
We believe that the Clause’s language, read literally, permits, though it does not naturally favor, our 
broader interpretation. We concede that the most natural meaning of “happens” as applied to a 
“vacancy” (at least to a modern ear) is that the vacancy “happens” when it initially occurs. . . . But 
that is not the only possible way to use the word. 
 

. . . 
 
[T]he linguistic question here is not whether the phrase can be, but whether it must be, read more 
narrowly. The question is whether the Clause is ambiguous. The Pocket Veto Case, 279 U.S., at 690. 
And the broader reading, we believe, is at least a permissible reading of a “‘doubtful’” phrase. Ibid. 
We consequently go on to consider the Clause’s purpose and historical practice. 
 
[JUSTICE BREYER explained that the purpose of the Clause is to provide for the assistance of 
subordinate officers during periods in which the Senate cannot confirm them. He acknowledged the 
risk that a President with broad recess appointment power might exercise that power to “avoid Senate 
confirmations as a matter of course,” but he suggested that the limited term of service for a recess 
appointee would counter that temptation. He also surveyed historical practice over the past two 
centuries and concluded that history supports a broader interpretation of “happen.” Based on data 
provided by the Congressional Research Service, there is good reason to believe that “many recess 
appointees have filled vacancies that arose before the recess began,” and while there is some evidence 
that the Senate disagreed with the broad interpretation early on, it “subsequently abandoned its 
hostility.”] 
 
The upshot is that the President has consistently and frequently interpreted the Recess Appointments 
Clause to apply to vacancies that initially occur before, but continue to exist during, a recess of the 
Senate. The Senate as a body has not countered this practice for nearly three-quarters of a century, 
perhaps longer. . . . The tradition is long enough to entitle the practice “to great regard in determining 
the true construction” of the constitutional provision. The Pocket Veto Case, 279 U.S., at 690. And 
we are reluctant to upset this traditional practice where doing so would seriously shrink the authority 
that Presidents have believed existed and have exercised for so long. 
 
In light of some linguistic ambiguity, the basic purpose of the Clause, and the historical practice we 
have described, we conclude that the phrase “all vacancies” includes vacancies that come into 
existence while the Senate is in session. 
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V 
 
The third question concerns the calculation of the length of the Senate’s “recess.” On December 17, 
2011, the Senate by unanimous consent adopted a resolution to convene “pro forma session[s]” only, 
with “no business . . . transacted,” on every Tuesday and Friday from December 20, 2011, through 
January 20, 2012. . . . At the end of each pro forma session, the Senate would “adjourn until” the 
following pro forma session. . . . 
 
The President made the recess appointments before us on January 4, 2012, in between the January 3 
and the January 6 pro forma sessions. We must determine the significance of these sessions—that is, 
whether, for purposes of the Clause, we should treat them as periods when the Senate was in session 
or as periods when it was in recess. If the former, the period between January 3 and January 6 was a 
3–day recess, which is too short to trigger the President’s recess-appointment power . . . . If the latter, 
however, then the 3–day period was part of a much longer recess during which the President did have 
the power to make recess appointments . . . . 
 
The Solicitor General argues that we must treat the pro forma sessions as periods of recess. He says 
that these “sessions” were sessions in name only because the Senate was in recess as a functional 
matter. The Senate, he contends, remained in a single, unbroken recess from January 3, when the 
second session of the 112th Congress began by operation of the Twentieth Amendment, until January 
23, when the Senate reconvened to do regular business. 
 
In our view, however, the pro forma sessions count as sessions, not as periods of recess. We hold 
that, for purposes of the Recess Appointments Clause, the Senate is in session when it says it is, 
provided that, under its own rules, it retains the capacity to transact Senate business. The Senate met 
that standard here. 
 
The standard we apply is consistent with the Constitution’s broad delegation of authority to the 
Senate to determine how and when to conduct its business. The Constitution explicitly empowers the 
Senate to “determine the Rules of its Proceedings.” Art. I, § 5, cl. 2. 
 

. . . 
 
Furthermore, this Court’s precedents reflect the breadth of the power constitutionally delegated to 
the Senate. We generally take at face value the Senate’s own report of its actions.  
 

. . . 
 
[W]e find that the pro forma sessions were sessions for purposes of the Clause. First, the Senate said 
it was in session. The Journal of the Senate and the Congressional Record indicate that the Senate 
convened for a series of twice-weekly “sessions” from December 20 through January 20. . . . And 
these reports of the Senate “must be assumed to speak the truth.” United States v. Ballin, 144 U.S. 1, 
4 (1892). 
 
Second, the Senate’s rules make clear that during its pro forma sessions, despite its resolution that it 
would conduct no business, the Senate retained the power to conduct business. During any pro forma 
session, the Senate could have conducted business simply by passing a unanimous consent 
agreement. . . . [T]he Senate has enacted legislation during pro forma sessions even when it has said 
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that no business will be transacted. Indeed, the Senate passed a bill by unanimous consent during the 
second pro forma session after its December 17 adjournment. . . . 
 
By way of contrast, we do not see how the Senate could conduct business during a recess. It could 
terminate the recess and then, when in session, pass a bill. But in that case, of course, the Senate 
would no longer be in recess. It would be in session. And that is the crucial point. Senate rules make 
clear that, once in session, the Senate can act even if it has earlier said that it would not. 
 
[The Solicitor General thought the relevant inquiry was not the Senate’s capacity to conduct business 
but what the Senate actually did during its pro forma sessions. JUSTICE BREYER declined the Solicitor 
General’s invitation to “engage in a more realistic appraisal of what the Senate actually did,” as such 
an appraisal would run contrary to the court’s separation-of-powers precedent and would prove 
factually challenging.] 
 
Finally, the Solicitor General warns that our holding may “disrup[t] the proper balance between the 
coordinate branches by preventing the Executive Branch from accomplishing its constitutionally 
assigned functions.” . . . We do not see, however, how our holding could significantly alter the 
constitutional balance. Most appointments are not controversial and do not produce friction between 
the branches. Where political controversy is serious, the Senate unquestionably has other methods of 
preventing recess appointments. As the Solicitor General concedes, the Senate could preclude the 
President from making recess appointments by holding a series of twice-a-week ordinary (not pro 
forma) sessions. And the nature of the business conducted at those ordinary sessions—whether, for 
example, Senators must vote on nominations, or may return to their home States to meet with their 
constituents—is a matter for the Senate to decide. The Constitution also gives the President (if he has 
enough allies in Congress) a way to force a recess. Art. II, § 3 (“[I]n Case of Disagreement between 
[the Houses], with Respect to the Time of Adjournment, [the President] may adjourn them to such 
Time as he shall think proper”). Moreover, the President and Senators engage with each other in 
many different ways and have a variety of methods of encouraging each other to accept their points 
of view. 
 
Regardless, the Recess Appointments Clause is not designed to overcome serious institutional 
friction. It simply provides a subsidiary method for appointing officials when the Senate is away 
during a recess. Here, as in other contexts, friction between the branches is an inevitable consequence 
of our constitutional structure. See Myers v. United States, 272 U.S. 52, 293 (1926) (BRANDEIS, J., 
dissenting). That structure foresees resolution not only through judicial interpretation and 
compromise among the branches but also by the ballot box. 

 
VI 

 
The Recess Appointments Clause responds to a structural difference between the Executive and 
Legislative Branches: The Executive Branch is perpetually in operation, while the Legislature only 
acts in intervals separated by recesses. The purpose of the Clause is to allow the Executive to continue 
operating while the Senate is unavailable. We believe that the Clause's text, standing alone, is 
ambiguous. It does not resolve whether the President may make appointments during intra-session 
recesses, or whether he may fill pre-recess vacancies. But the broader reading better serves the 
Clause’s structural function. Moreover, that broader reading is reinforced by centuries of history, 
which we are hesitant to disturb. We thus hold that the Constitution empowers the President to fill 
any existing vacancy during any recess—intra-session or inter-session—of sufficient length. 
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. . . 
 
[A]s in all cases, we interpret the Constitution in light of its text, purposes, and “our whole 
experience” as a Nation. Missouri v. Holland, 252 U.S. 416, 433 (1920). And we look to the actual 
practice of Government to inform our interpretation. 
 
Given our answer to the last question before us, we conclude that the Recess Appointments Clause 
does not give the President the constitutional authority to make the appointments here at issue. 
Because the Court of Appeals reached the same ultimate conclusion (though for reasons we reject), 
its judgment is affirmed. 
 
It is so ordered. 
 
Note 7-16(a) (1): JUSTICE SCALIA, joined by CHIEF JUSTICE ROBERTS, JUSTICE THOMAS, and JUSTICE 
ALITO, concurred in the Court’s judgment. However, JUSTICE SCALIA would have affirmed the D.C. 
Circuit’s reasoning as well: that is to say, he would have held that the President may exercise his 
recess appointment power only during the formal inter-session Recess and then only to fill those 
vacancies that arise during the Recess. Chiding the majority for its “adverse-possession theory of 
executive authority” and accusing it of “cast[ing] aside the plain, original meaning of the 
constitutional text in deference to late-arising historical practices that are ambiguous at best,” JUSTICE 
SCALIA predicted that future Presidents may use their exceptional recess appointment power to 
bypass the ordinary constitutional scheme. Does this sound like aggrandizement of the executive 
branch at the expense of the legislature? Does the majority’s “presumptively too short” framework 
mitigate the risk of abuse? 
 
Note 7-16(a) (2): From JUSTICE SCALIA’s vantage point, the recess appointments clause is largely an 
anachronism, a relic predating modern communication and transportation technologies that keep 
Senators connected even when they leave the Capital.  
 
JUSTICE BREYER rejected this notion of the recess appointments clause as anachronistic, writing that 
the concurrence would “basically read [the clause] out of the Constitution [, an] act of judicial 
excision in the name of liberty.” JUSTICE BREYER recognized the ongoing vitality of the clause: 
“[T]he Framers included the Recess Appointments Clause to preserve the ‘vigour of government’ at 
times when an important organ of Government, the United States Senate, is in recess.” What do you 
think? Are recess appointments necessary in this modern era of short breaks, fast jets, and 
teleconferencing? 
 
Note 7-16(a)(3):  According to JUSTICE BREYER, while Marbury teaches that it is the duty of the 
courts to say what the law is, McCulloch recognizes that longstanding government practices may 
inform that inquiry. The Court, he writes, should “hesitate to upset the compromises and working 
arrangements that the elected branches of Government themselves have reached.” JUSTICE SCALIA 
tacitly agreed that widespread and unchallenged government practices should guide the interpretation 
of ambiguous constitutional provisions, but he also stressed that “past practice does not, by itself, 
create power.” Moreover, he opined that the “historical practice of the political branches is . . . 
irrelevant when the Constitution is clear.” 
 
Where do you land in this debate? In the context of recess appointments, how much deference should 
the Court pay to longstanding Presidential tradition? To apparent congressional acquiescence? Do 
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you agree with the majority that the language of the recess appointments clause is sufficiently 
ambiguous to warrant further historical investigation? Or did the D.C. Circuit have it right: is the 
language clear? Is the Court stretching beyond the plain meaning of the text to reach a result that 
seems more viable? Or, as Professor Shane suggested, did “pragmatism trump an overconfident 
textualism?” Peter Shane, Two Cheers for Recess Appointments, REGBLOG (June 26, 2014), 
http://www.regblog.org/2014/06/26-shane-two-cheers-recess-appointments.html.  
 
Note 7-16(a)(4):  If the Court had embraced the rationale of the D.C. Circuit (or the concurring 
justices), what result might have obtained? How would a strict interpretation of the recess 
appointments clause impact federal agencies? Their past decisions? Consider JUSTICE BREYER’s 
observation that “JUSTICE SCALIA would render illegitimate thousands of recess appointments 
reaching all the way back to the founding era.” Imagine that you were on the receiving end of an 
adverse decision by an agency commissioner who was appointed during an intra-session recess. If 
the D.C. Circuit’s rationale had held, would you seek subsequent review? 
 
Note 7-16(a)(5): Six months after the D.C. Circuit’s Noel Canning decision, the Senate confirmed 
four appointees to the NLRB, which gave the board five confirmed members for the first time since 
2003. See Press Release, Nat’l Labor Relations Bd., The National Labor Relations Board Has Five 
Senate Confirmed Members (Aug. 12, 2013), available at http://www.nlrb.gov/news-outreach/news-
releases/national-labor-relations-board-has-five-senate-confirmed-members.  
 
Moreover, in July 2014, the NLRB unanimously ratified all matters taken up during the period in 
which it lacked a quorum (January 4, 2012, to August 5, 2013). See Press Release, Nat’l Labor 
Relations Bd., NLRB Officials Ratify Agency Actions Taken During Period When Supreme Court 
Held Board Members Were Not Validly Appointed (Aug. 4, 2014), available at 
http://www.nlrb.gov/news-outreach/news-story/nlrb-officials-ratify-agency-actions-taken-during-
period-when-supreme-court. So while Noel Canning raises fascinating doctrinal questions, its 
immediate practical effect has proved modest. 

 
Note 7-16(a)(6):  How might the Court’s decision impact future Presidents? If a recess of fewer than 
ten days is presumptively too short to activate the recess appointment power, and if the Senate 
continues to employ the pro forma maneuver, couldn’t Noel Canning cripple Presidents in their 
efforts to “take Care that the Laws be faithfully executed”?  

 
Consider Professor Shane’s response: 

 
If the Senate is controlled by the President’s party, the no-filibuster rule is likely to 
eliminate the need for recess appointments all but entirely. Should the opposition party 
in either the House or Senate try to prevent the Senate for adjourning for more than 
three days at a time, the other house—if controlled by the president’s party—could 
demand adjournment on a set date. Should the two houses formally disagree, the 
president would then be positioned to exercise his constitutional authority to adjourn 
Congress unilaterally and thus create a recess. . . . 

 
If the opposition party controls both houses of Congress, that could pose problems, of 
course. . . . Those problems are somewhat mitigated, however, by the statutes that 
govern executive branch vacancies. The so-called Vacancies Act usually allows the 
president to fill vacancies in advice-and-consent positions with temporary “acting” 
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administrators. . . . 
 

Finally, it is worth remembering that even a Senate controlled by the opposition party 
has an incentive in most cases to cooperate with presidential appointments. Acting 
agency heads wield less clout than confirmed appointees, but they also have less 
allegiance to the Senate. The Senate may well prefer to have appointees in place who 
have created personal and professional relationships with relevant committees and 
who have pledged on the record to be accountable to the Senate. 

 
§ 7.04, p. 712: Insert after Note 7-29: 
 
Note 7-29(a): Challenges to Administrative Law Judges 
 
 SEC administrative law judges have recently faced Article II and Appointments Clause challenges. 
In denying a motion to preliminarily enjoin SEC administrative proceedings, the Southern District 
of New York in Duka v. U.S. SEC addressed the arguments “that SEC ALJs are inferior officers 
within the meaning of Article II of the Constitution and that SEC ALJs enjoy at least two levels of 
(“good cause”) tenure protection” in violation of Article II. No. 15 Civ. 357 RMB SN, 2015 WL 
1943245, at *7 (S.D.N.Y. Apr. 15, 2015). Finding that the plaintiff was unlikely to succeed on the 
merits, the court declined to address whether ALJs are inferior offices because it concluded that “the 
statutory restrictions on ALJs’ removal from office are both appropriate and constitutional.” Id. at 
*8. This was because, unlike the Public Company Accounting Oversight Board, in Free Enterprise, 
“ALJs perform solely adjudicatory functions, and are not engaged in policymaking or enforcement.” 
Id. at *10. 
 
In Hill v. SEC, the Northern District of Georgia grappled with whether SEC ALJs are “inferior 
officers” issue in granting a preliminary injunction under the Appointments Clause. No. 1:15-CV-
1801-LMM, 2015 WL 4307088 (N.D. Ga. 2015 June 8, 2015). Finding a substantial likelihood of 
success on the merits, the court observed that “ALJs are permanent employees—unlike special 
masters—and they take testimony, conduct trial, rule on the admissibility of evidence, and can issue 
sanctions, up to and including excluding people (including attorneys) from hearings and entering 
default.” Id. at *17. Thus, they are inferior officers exercising “significant authority.” Id. The court 
concluded: “The SEC ALJ was not appointed by the President, a department head, or the Judiciary. 
Because he was not appropriately appointed pursuant to Article II, his appointment is likely 
unconstitutional in violation of the Appointments Clause.” Id. at *19. 
 
While the Hill court did not address the Article II removal argument, it expressed “serious doubts” 
that the plaintiff would prevail, citing Duka in support. Id. at *19 n.12. 
 
The importance of ALJ independence is discussed supra at § 3.07. 
 
§ 7.05, p. 729: Insert after Note 7.35 
 
Note 7.35(a): The Role of Cost-Benefit Analysis in Future Administrations 
 
For a discussion of  potential applications of cost benefit analysis in future administrations, 
see John D. Graham & Paul R. Noe, A Paradigm Shift in the Cost-Benefit State, REDBLOG 
(April 26, 2016) https://www.regblog.org/2016/04/26/graham-noe-shift-in-the-cost-benefit-
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state/.  
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Chapter 8 

§ 8.04, p. 763: Insert after note 8-13. 
 
Note 8-13(a): T-Mobile South, LLC v. City of Roswell 
 
When Congress provides that a decision must be “in writing and supported by substantial evidence 
contained in a written record,” borrowing the administrative law “term of art,” must the decision 
maker provide reasons for its decisions? If so, is a specific form of presentation required? 

In T-Mobile South, LLC v. City of Roswell, the Supreme Court considered the effect of this “term of 
art” in the Telecommunications Act of 1996, 7 U.S.C.A. § 332, which requires substantial evidence 
in a written record whenever a state or local government denies “a request to place, construct, or 
modify personal wireless service facilities.” 135 S. Ct. 808 (2015). T-Mobile applied to build a 108-
foot-tall cell tower on vacant residential property in Roswell, Georgia. The city’s Planning and 
Zoning Division determined that T-Mobile’s application complied with all city ordinances. The city 
council held a public hearing on the application, during which residents expressed their opposition 
due to “aesthetic compatibility” and outdated technology. Id. at 812. City council members also 
expressed their reservations on the record, stating variously that other carriers provided sufficient 
coverage; that residential properties should not have cell towers; that a lack of a backup generator 
was concerning; and that the tower was incompatible with the natural setting. 

Two days after the hearing, the city sent a letter to T-Mobile, stating: “Please be advised the City of 
Roswell Mayor and City Council denied the request from T–Mobile for a . . . tower structure during 
their April 12, 2010 hearing. The minutes from the aforementioned hearing may be obtained from 
the city clerk.” Id. at 813. While the statute allowed T-Mobile to seek judicial review within 30 days 
of the city’s decision, the “detailed written minutes of the hearing . . . were not approved and 
published by the City until 26 days” after issuing the decision. Id. Three days after the minutes were 
published, and one day before the 30 days would have elapsed, T-Mobile sued. 

The Supreme Court first determined that “the statute requires localities to provide reasons when they 
deny applications to build cell phone towers. . . . In order to determine whether a locality's denial was 
supported by substantial evidence, courts must be able to identify . . . why the locality denied the 
application.” Id. at 814. This, the Court said, “flows directly from Congress’ use of the term 
‘substantial evidence.’ The statutory phrase ‘substantial evidence’ is a term of art in administrative 
law that describes how an administrative record is to be judged by a reviewing court.” Id. at 815. 

The Court next considered whether the act mandated any particular form for a decision. Aware that 
Congress sought to strike a balance between local zoning power and the need to promote 
telecommunications services, the Court determined that Congress intended to allow localities 
flexibility in their decision making. Accordingly, “[o]ther than providing that a locality’s reasons 
must be given in writing, nothing in [the statutory] text imposes any requirement that the reasons be 
given in any particular form.” Id. at 815–16. While the reasons need not be stated in the denial letter, 
they must be “stated clearly enough to enable judicial review.” Id. at 816. 

Recognizing that “a locality may rely on detailed meeting minutes as it did here,” the Court 
nonetheless advised that “the locality can likely avoid prolonging the litigation—and adding expense 
to the taxpayers, the companies, and the legal system” by providing a short statement of reasons. Id. 
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“Moreover, in that circumstance, the locality need not worry that, upon review of the record, a court 
will either find that it could not ascertain the locality's reasons or mistakenly ascribe to the locality a 
rationale that was not in fact the reason for the locality's denial.” Id. However, the Court declined to 
impose this requirement: “Congress could adopt such a rule if it were so inclined, but it did not do so 
in this statute. It is not our place to legislate another approach.” Id. at 818. 

Looking beyond the statutory text, the Court “hasten[ed] to add that a locality cannot stymie or 
burden the judicial review contemplated by the statute by delaying the release of its reasons for a 
substantial time after it conveys its written denial.” Accordingly, the Court imposed what it 
considered to be a logical outgrowth of the time limitation on judicial review:  

Because an entity may not be able to make a considered decision whether to seek 
judicial review without knowing the reasons for the denial of its application, and 
because a court cannot review the denial without knowing the locality’s reasons, the 
locality must provide or make available its written reasons at essentially the same time 
as it communicates its denial. 

Id. at 816. The Court dismissed the concern that its timing rule would “unduly burden localities.” Id. 
at 817. First, the Court noted, a denial “needs only to be issued . . . ‘within a reasonable period of 
time’” under the statute. Id. Second, 

[i]f a locality is not in a position to provide its reasons promptly, the locality can delay 
the issuance of its denial . . . and instead release it along with its reasons once those 
reasons are ready to be provided. Only once the denial is issued would the 30–day 
commencement-of-suit clock begin. 

Id. Leaving open questions of harmless error and remedy for consideration on remand, the Court held 
that the city amply described its reasoning but failed to comply with the (new) timing requirement.1 

In dissent, Chief Justice Roberts, joined by Justice Ginsburg, accused the majority of “add[ing] a 
requirement [of simultaneously providing reasons] that Congress has included expressly in many 
other statutes, but not in this one.” Id. at 823 (Roberts, C.J., dissenting). The dissent maintained that  

a reviewing court does not need to be able to discern the town's reasons within mere 
days of the decision. At that point no one has even asked the court to review the denial. 
The fact that a court cannot conduct review without knowing the reasons simply 
means that if the town has not already made the record available, it must do so by 
whatever deadline the court sets. 

Id. at 822. In response, the majority stated that the dissent’s approach would “turn[] judicial review 
on its head.” Id. at 816 n.3. Without published reasons, the majority stated that a company “would 
thus be left to guess at what the locality's written reasons will be, write a complaint that contains 
those hypotheses, and risk being sandbagged by the written reasons that the locality subsequently 
provides in litigation after the challenging entity has shown its cards.” Id. 

The dissent also believed that the timing error should ultimately be found harmless. Justice Alito, in 
concurrence, echoed this sentiment: “I have trouble believing that T–Mobile South, LLC—which 
actively participated in the decisionmaking process, including going so far as to transcribe the public 
																																																													
1 Whether the decision was in fact supported by substantial evidence was not before the Court. 
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hearing—was prejudiced by the city of Roswell's delay in providing a copy of the minutes.” Id. at 
819 (Alito, J., concurring). 

§ 8.05 p. 795: Insert after note 8-29.  
 
Note 8-29(a): Continued Evolution of Chevron 
 
The debate over the merits of the Chevron doctrine continue, seemingly  more intensively than ever. 
In Chevron is Dead: Long Live Chevron, Michael Herz argues that the current formulation of 
Chevron is a good formulation and should be preserved. 115 COLUM. L. REV. 1867 (2015). 
Conversely, members of Congress continue to discuss attempting to limit the Chevron doctrine 
through prohibitive legislation. Christopher Walker, Courts Regulating the Regulators, REDBLOG 
(April 25, 2016) https://www.regblog.org/2016/04/25/walker-courts-regulating-the-regulators/.  
 
§ 8.06, p. 811: Insert after note 8-32. 
 
Note 8-32(a): Utility Air Regulatory Group v. E.P.A. 
 
In Chapter 9, we examine Massachusetts v. E.P.A., widely regarded as a significant judicial precedent 
for the regulation of greenhouse gasses. Massachusetts was also an important administrative law 
case: it clarified the Court’s standing doctrine, finding that states have a special stake in protecting 
their quasi-sovereign interests and are entitled to “special solicitude” in judicial standing analysis. 
See, infra, at page 958. 
 
On the merits, Massachusetts rejected the EPA’s conclusion that it lacked authority under the Clean 
Air Act to issue mandatory regulations in response to global climate change. The Court held that the 
EPA could permissibly regulate automobile emissions because “greenhouse gases fit well within the 
Clean Air Act’s capacious definition of ‘air pollutant.’” 549 U.S. 497, 532 (2007). 
 
After Massachusetts, the EPA promulgated new greenhouse gas emissions standards for motor 
vehicles. It also made stationary sources of greenhouse gas emissions subject to the Clean Air Act’s 
permitting requirements, with the caveat that these sources would not become newly subject to 
permitting if they emitted less than 100,000 tons of greenhouse gases per year. Additionally, the 
agency required sources that were already subject to permitting—i.e., sources that exceeded statutory 
thresholds for conventional pollutants—to employ best available control technologies for greenhouse 
gases. 
 
A consortium of states and industry groups challenged the EPA’s actions. The D.C. Circuit dismissed 
the suit, and the consortium sought Supreme Court review. 
 

134 S. Ct. 2427 
SUPREME COURT OF THE UNITED STATES 

UTILITY AIR REGULATORY GROUP, Petitioner 
v. 

ENVIRONMENTAL PROTECTION AGENCY, et al., Respondent 
No. 12–1146 | Argued Feb. 24, 2014 | Decided June 23, 2014 

 
JUSTICE SCALIA announced the judgment of the Court and delivered the opinion of the Court with 
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respect to Parts I and II. 
 
Acting pursuant to the Clean Air Act . . . the Environmental Protection Agency recently set standards 
for emissions of “greenhouse gases” (substances it believes contribute to “global climate change”) 
from new motor vehicles. We must decide whether it was permissible for EPA to determine that its 
motor-vehicle greenhouse-gas regulations automatically triggered permitting requirements under the 
Act for stationary sources that emit greenhouse gases. 

 
I. Background 

 
A. Stationary-Source Permitting 

 
The Clean Air Act regulates pollution-generating emissions from both stationary sources, such as 
factories and powerplants, and moving sources, such as cars, trucks, and aircraft. This litigation 
concerns permitting obligations imposed on stationary sources under Titles I and V of the Act. 
 
Title I charges EPA with formulating national ambient air quality standards (NAAQS) for air 
pollutants. . . . States have primary responsibility for implementing the NAAQS by developing “State 
implementation plans.” . . . A State must designate every area within its borders as “attainment,” 
“nonattainment,” or “unclassifiable” with respect to each NAAQS . . . and the State’s implementation 
plan must include permitting programs for stationary sources that vary according to the classification 
of the area where the source is or is proposed to be located. . . . 
 
Stationary sources in areas designated attainment or unclassifiable are subject to the Act’s provisions 
relating to “Prevention of Significant Deterioration” (PSD). . . . Since the inception of the PSD 
program, every area of the country has been designated attainment or unclassifiable for at least one 
NAAQS pollutant; thus, on EPA’s view, all stationary sources are potentially subject to PSD review. 
 
[In areas where the PSD program applies, it is unlawful to construct a major emitting facility—a 
stationary source that may emit 250 tons per year of any pollutant or 100 tons per year for certain 
types of sources—without first obtaining a permit. Permit applicants must not violate air-quality 
standards and must implement “best available control technology” (BACT) for each pollutant subject 
to regulation.] 
 
In addition to the PSD permitting requirements for construction and modification, Title V of the Act 
makes it unlawful to operate any “major source,” wherever located, without a comprehensive 
operating permit. . . . Title V defines a “major source” by reference to the Act-wide definition of 
“major stationary source,” which in turn means any stationary source with the potential to emit 100 
tons per year of “any air pollutant.” . . .  
 

B. EPA’s Greenhouse-Gas Regulations 
 
In 2007, the Court held that Title II of the Act “authorize[d] EPA to regulate greenhouse gas 
emissions from new motor vehicles” if the Agency “form[ed] a ‘judgment’ that such emissions 
contribute to climate change.” Massachusetts v. EPA, 549 U.S. 497. In response to that decision, 
EPA embarked on a course of regulation resulting in “the single largest expansion in the scope of the 
[Act] in its history.” 
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[In a notice of proposed rulemaking, EPA expressed its view that once greenhouse gases are regulated 
under any portion of the Clean Air Act, the PSD and Title V permitting requirements would extend 
to all stationary sources with the potential to emit greenhouse gases in excess of the 250/100-ton 
thresholds, sweeping many new sources under these programs. In spite of its concern, EPA proceeded 
to issue a “Tailpipe Rule” for motor vehicle emissions.] 
 
EPA then announced steps it was taking to “tailor” the PSD program and Title V to greenhouse gases. 
. . . Those steps were necessary, it said, because the PSD program and Title V were designed to 
regulate “a relatively small number of large industrial sources,” and requiring permits for all sources 
with greenhouse-gas emissions above the statutory thresholds would radically expand those 
programs, making them both unadministrable and “unrecognizable to the Congress that designed” 
them. . . . EPA adopted a “phase-in approach” that it said would “appl[y] PSD and title V at threshold 
levels that are as close to the statutory levels as possible, and do so as quickly as possible, at least to 
a certain point.” . . . 
 
[The phase-in approach consisted of three steps. During the first six months (step one), no source 
would become newly subject to the PSD/Title V requirements solely on the basis of greenhouse gas 
emissions, though sources already required to obtain permits based on conventional pollutants would 
need to comply with BACT for greenhouse gases if they emitted 75,000 tons per year. Then, for a 
one-year period (step two), sources with the potential to emit 100,000 tons of greenhouse gases per 
year would be subject to PSD/Title V. After that one-year period (step three), the agency hinted that 
it might reduce permitting thresholds to 50,000 tons with appropriate exemptions.] 
 

C. Decision Below 
 
Numerous parties, including several States, filed petitions for review in the D.C. Circuit under 42 
U.S.C. § 7607(b), challenging EPA’s greenhouse-gas-related actions. The Court of Appeals 
dismissed some of the petitions for lack of jurisdiction and denied the remainder. . . .  First, it upheld 
the Endangerment Finding and Tailpipe Rule. . . . Next, it held that EPA’s interpretation of the PSD 
permitting requirement as applying to “any regulated air pollutant,” including greenhouse gases, was 
“compelled by the statute.” . . . The court also found it “crystal clear that PSD permittees must install 
BACT for greenhouse gases.” . . . Because it deemed petitioners’ arguments about the PSD program 
insufficiently applicable to Title V, it held they had “forfeited any challenges to EPA’s greenhouse 
gas-inclusive interpretation of Title V.” . . . Finally, it held that petitioners were without Article III 
standing to challenge EPA’s efforts to limit the reach of the PSD program and Title V through the 
Triggering and Tailoring Rules. . . . 
 
We granted six petitions for certiorari but agreed to decide only one question: “Whether EPA 
permissibly determined that its regulation of greenhouse gas emissions from new motor vehicles 
triggered permitting requirements under the Clean Air Act for stationary sources that emit greenhouse 
gases.” 
 

II. Analysis 
. . . 

 
A. The PSD and Title V Triggers. 

 
We first decide whether EPA permissibly interpreted the statute to provide that a source may be 
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required to obtain a PSD or Title V permit on the sole basis of its potential greenhouse-gas emissions. 
 

1. 
 
EPA thought its conclusion that a source’s greenhouse-gas emissions may necessitate a PSD or Title 
V permit followed from the Act’s unambiguous language. The Court of Appeals agreed and held that 
the statute “compelled” EPA’s interpretation. . . . We disagree. The statute compelled EPA’s 
greenhouse-gas-inclusive interpretation with respect to neither the PSD program nor Title V. 
 
The Court of Appeals reasoned by way of a flawed syllogism: Under Massachusetts, the general, 
Act-wide definition of “air pollutant” includes greenhouse gases; the Act requires permits for major 
emitters of “any air pollutant;” therefore, the Act requires permits for major emitters of greenhouse 
gases. The conclusion follows from the premises only if the air pollutants referred to in the permit-
requiring provisions (the minor premise) are the same air pollutants encompassed by the Act-wide 
definition as interpreted in Massachusetts (the major premise). Yet no one—least of all EPA—
endorses that proposition, and it is obviously untenable. 
 
The Act-wide definition says that an air pollutant is “any air pollution agent or combination of such 
agents, including any physical, chemical, biological, [or] radioactive . . . substance or matter which 
is emitted into or otherwise enters the ambient air.” In Massachusetts, the Court held that the Act-
wide definition includes greenhouse gases because it is all-encompassing; it “embraces all airborne 
compounds of whatever stripe.” . . . But where the term “air pollutant” appears in the Act’s operative 
provisions, EPA has routinely given it a narrower, context-appropriate meaning. 
 
That is certainly true of the provisions that require PSD and Title V permitting for major emitters of 
“any air pollutant.” Since 1978, EPA’s regulations have interpreted “air pollutant” in the PSD 
permitting trigger as limited to regulated air pollutants . . . a class much narrower than Massachusetts’ 
“all airborne compounds of whatever stripe” . . . . and since 1993 EPA has informally taken the same 
position with regard to the Title V permitting trigger, a position the Agency ultimately incorporated 
into some of the regulations at issue here. . . . Those interpretations were appropriate: It is plain as 
day that the Act does not envision an elaborate, burdensome permitting process for major emitters of 
steam, oxygen, or other harmless airborne substances. It takes some cheek for EPA to insist that it 
cannot possibly give “air pollutant” a reasonable, context-appropriate meaning in the PSD and Title 
V contexts when it has been doing precisely that for decades. 

. . . 
 
Massachusetts does not strip EPA of authority to exclude greenhouse gases from the class of 
regulable air pollutants under . . . parts of the Act where their inclusion would be inconsistent with 
the statutory scheme. . . . Massachusetts does not foreclose the Agency’s use of statutory context to 
infer that certain of the Act’s provisions use “air pollutant” to denote not every conceivable airborne 
substance, but only those that may sensibly be encompassed within the particular regulatory program. 
. . . 
 
[JUSTICE SCALIA chided Congress’s “profligate use of ‘air pollutant’ where what is meant is 
obviously narrower than the Act-wide definition,” but he pointed out EPA and the courts must do 
their best to read the words of the statute with a view to their place in the overall statutory scheme.] 
 
In sum, there is no insuperable textual barrier to EPA’s interpreting “any air pollutant” in the 
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permitting triggers of PSD and Title V to encompass only pollutants emitted in quantities that enable 
them to be sensibly regulated at the statutory thresholds, and to exclude those atypical pollutants that, 
like greenhouse gases, are emitted in such vast quantities that their inclusion would radically 
transform those programs and render them unworkable as written. 
 

2. 
 
Having determined that EPA was mistaken in thinking the Act compelled a greenhouse-gas-inclusive 
interpretation of the PSD and Title V triggers, we next consider the Agency’s alternative position 
that its interpretation was justified as an exercise of its “discretion” to adopt “a reasonable 
construction of the statute.” . . . We conclude that EPA’s interpretation is not permissible. 
 
[Even under the deferential Chevron framework, agencies must operate within the bounds of 
reasonable interpretation, accounting for the specific context in which language is used and the 
structure and design of the statute as a whole.] 
 
EPA itself has repeatedly acknowledged that applying the PSD and Title V permitting requirements 
to greenhouse gases would be inconsistent with—in fact, would overthrow—the Act’s structure and 
design. . . . 
 
Like EPA, we think it beyond reasonable debate that requiring permits for sources based solely on 
their emission of greenhouse gases at the 100– and 250–tons–per–year levels set forth in the statute 
would be “incompatible” with “the substance of Congress’ regulatory scheme.”  
 

. . . 
 
The fact that EPA’s greenhouse-gas-inclusive interpretation of the PSD and Title V triggers would 
place plainly excessive demands on limited governmental resources is alone a good reason for 
rejecting it; but that is not the only reason. EPA’s interpretation is also unreasonable because it would 
bring about an enormous and transformative expansion in EPA’s regulatory authority without clear 
congressional authorization. . . . The power to require permits for the construction and modification 
of tens of thousands, and the operation of millions, of small sources nationwide falls comfortably 
within the class of authorizations that we have been reluctant to read into ambiguous statutory text. 
Moreover, in EPA’s assertion of that authority, we confront a singular situation: an agency laying 
claim to extravagant statutory power over the national economy while at the same time strenuously 
asserting that the authority claimed would render the statute “unrecognizable to the Congress that 
designed” it. . . . Since, as we hold above, the statute does not compel EPA’s interpretation, it would 
be patently unreasonable—not to say outrageous—for EPA to insist on seizing expansive power that 
it admits the statute is not designed to grant. 
 

3. 
 
EPA thought that despite the foregoing problems, it could make its interpretation reasonable by 
adjusting the levels at which a source’s greenhouse-gas emissions would oblige it to undergo PSD 
and Title V permitting. Although the Act, in no uncertain terms, requires permits for sources with 
the potential to emit more than 100 or 250 tons per year of a relevant pollutant, EPA in its Tailoring 
Rule wrote a new threshold of 100,000 tons per year for greenhouse gases. Since the Court of Appeals 
thought the statute unambiguously made greenhouse gases capable of triggering PSD and Title V, it 
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held that petitioners lacked Article III standing to challenge the Tailoring Rule because that rule did 
not injure petitioners but merely relaxed the pre-existing statutory requirements. Because we, 
however, hold that EPA’s greenhouse-gas-inclusive interpretation of the triggers was not compelled, 
and because EPA has essentially admitted that its interpretation would be unreasonable without 
“tailoring,” we consider the validity of the Tailoring Rule. 
 
We conclude that EPA’s rewriting of the statutory thresholds was impermissible and therefore could 
not validate the Agency’s interpretation of the triggering provisions. An agency has no power to 
“tailor” legislation to bureaucratic policy goals by rewriting unambiguous statutory terms. Agencies 
exercise discretion only in the interstices created by statutory silence or ambiguity; they must always 
“give effect to the unambiguously expressed intent of Congress.” . . . It is hard to imagine a statutory 
term less ambiguous than the precise numerical thresholds at which the Act requires PSD and Title 
V permitting. When EPA replaced those numbers with others of its own choosing, it went well 
beyond the “bounds of its statutory authority.”  
 

. . . 
 
Were we to recognize the authority claimed by EPA in the Tailoring Rule, we would deal a severe 
blow to the Constitution’s separation of powers. Under our system of government, Congress makes 
laws and the President, acting at times through agencies like EPA, “faithfully execute[s]” them. . . . 
The power of executing the laws necessarily includes both authority and responsibility to resolve 
some questions left open by Congress that arise during the law’s administration. But it does not 
include a power to revise clear statutory terms that turn out not to work in practice. . . .  
 
In the Tailoring Rule, EPA asserts newfound authority to regulate millions of small sources—
including retail stores, offices, apartment buildings, shopping centers, schools, and churches—and to 
decide, on an ongoing basis and without regard for the thresholds prescribed by Congress, how many 
of those sources to regulate. We are not willing to stand on the dock and wave goodbye as EPA 
embarks on this multiyear voyage of discovery. We reaffirm the core administrative-law principle 
that an agency may not rewrite clear statutory terms to suit its own sense of how the statute should 
operate. EPA therefore lacked authority to “tailor” the Act’s unambiguous numerical thresholds to 
accommodate its greenhouse-gas-inclusive interpretation of the permitting triggers. Instead, the need 
to rewrite clear provisions of the statute should have alerted EPA that it had taken a wrong 
interpretive turn. Agencies are not free to “adopt . . . unreasonable interpretations of statutory 
provisions and then edit other statutory provisions to mitigate the unreasonableness.” . . . Because 
the Tailoring Rule cannot save EPA’s interpretation of the triggers, that interpretation was 
impermissible under Chevron. 
 
[Although the court invalidated EPA’s Tailoring Rule, it agreed with the agency that sources which 
already required permits on the basis of conventional pollutants could be required to comply with 
BACT for greenhouse gas emissions. The text of the BACT provision in the Clean Air Act is more 
specific than the ambiguous text of the PSD and Title V permitting triggers: it provides that BACT 
is required for each pollutant subject to Clean Air Act regulation. Moreover, the wider statutory 
context does not call for a narrower construction. And, as JUSTICE SCALIA pointed out, even if the 
text were ambiguous, EPA’s extension of BACT to greenhouse gases emitted by sources already 
subject to permitting regulation “is not so disastrously unworkable . . . as to convince [the Court] that 
EPA’s interpretation is unreasonable.”] 
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To sum up: We hold that EPA exceeded its statutory authority when it interpreted the Clean Air Act 
to require PSD and Title V permitting for stationary sources based on their greenhouse-gas emissions. 
Specifically, the Agency may not treat greenhouse gases as a pollutant for purposes of defining a 
“major emitting facility” (or a “modification” thereof) in the PSD context or a “major source” in the 
Title V context. To the extent its regulations purport to do so, they are invalid. EPA may, however, 
continue to treat greenhouse gases as a “pollutant subject to regulation under this chapter” for 
purposes of requiring BACT for [sources already subject to permitting regulation]. The judgment of 
the Court of Appeals is affirmed in part and reversed in part. 
 
Note 8-32(a)(1): JUSTICE SCALIA’s analysis in Utility Air Regulatory Group follows classic Chevron 
lines. He begins by rejecting the D.C. Circuit’s conclusion that Congress unambiguously required 
PSD and Title V permits for stationary sources of greenhouse gas emissions—that’s Step One. Since 
Congress did not speak clearly, the question becomes whether the agency’s interpretation was 
permissible/reasonable. At Step Two, JUSTICE SCALIA points out that the EPA itself recognized the 
danger of a literal extension of the 250/100-ton thresholds: such a rule would drastically expand the 
agency’s regulatory reach to small entities Congress never contemplated when it drafted the licensing 
provisions. JUSTICE SCALIA rejects the EPA’s regulatory “fix,” finding that the agency cannot replace 
Congress’s quantitative threshold with its own: instead, it must go back to the regulatory drawing 
board and craft a rule that complies with the framework and intent of the statutory scheme. 
 
Note 8-32(a)(1)(A): Justice Breyer, joined by Justices Ginsburg, Sotomayor, and Kagan, dissented 
from the Court’s holding that the EPA could not interpret the statute to cover stationary sources based 
on greenhouse-gas emissions. As a starting point, Justice Breyer “agree[d] with the Court that the 
word ‘any,’ when used in a statute, does not normally mean ‘any in the universe.’” 134 S. Ct. 2427, 
2451 (Breyer, J., dissenting in part). Justice Breyer “also agree[d] with the Court’s point that ‘a 
generic reference to air pollutants’ in the Clean Air Act need not ‘encompass every substance falling 
within the Act-wide definition.’” Id. at 2452. 
 
But, unlike the majority, the dissenters believed the Tailoring Rule could easily have been saved, and 
they criticized the majority for what they saw as judicial overreach: 
 

I do not agree with the Court that the only way to avoid an absurd or otherwise 
impermissible result in these cases is to create an atextual greenhouse gas exception 
to the phrase “any air pollutant.” After all, the word “any” makes an earlier appearance 
in the definitional provision, which defines “major emitting facility” to mean “any . . 
. source with the potential to emit two hundred and fifty tons per year or more of any 
air pollutant.” As a linguistic matter, one can just as easily read an implicit exception 
for small-scale greenhouse gas emissions into the phrase “any source” as into the 
phrase “any air pollutant.” And given the purposes of the PSD program and the Act 
as a whole, as well as the specific roles of the different parts of the statutory definition, 
finding flexibility in “any source” is far more sensible than the Court’s route of finding 
it in “any air pollutant.” 

The implicit exception I propose reads almost word for word the same as the Court’s, 
except that the location of the exception has shifted. To repeat, the Court reads the 
definition of “major emitting facility” as if it referred to “any source with the potential 
to emit two hundred fifty tons per year or more of any air pollutant except for those 
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air pollutants, such as carbon dioxide, with respect to which regulation at that 
threshold would be impractical or absurd or would sweep in smaller sources that 
Congress did not mean to cover.” I would simply move the implicit exception, which 
I've italicized, so that it applies to “source” rather than “air pollutant:” 
“any source with the potential to emit two hundred fifty tons per year or more of any 
air pollutant except for those sources, such as those emitting unmanageably small 
amounts of greenhouse gases, with respect to which regulation at that threshold would 
be impractical or absurd or would sweep in smaller sources that Congress did not 
mean to cover.” 

Id. at 2452–53. Justice Breyer argued that this interpretation would better serve the 
threshold’s purpose (“to limit the PSD program’s obligations to larger sources while 
exempting the many small sources”); maintain the Act’s flexibility; and remain faithful to 
Massachusetts: 

What sense does it make to read the Act as generally granting the EPA the authority 
to regulate greenhouse gas emissions and then to read it as denying that power with 
respect to the programs for large stationary sources at issue here? It is anomalous to 
read the Act to require the EPA to regulate air pollutants that pose previously 
unforeseen threats to human health and welfare where “250 tons per year” is a sensible 
regulatory line but not where, by chemical or regulatory happenstance, a higher line 
must be drawn. 

Id. at 2454. Justice Scalia rejoined in a footnote: 

Justice Breyer, however, claims to perceive no difference between (a) reading the 
statute to exclude greenhouse gases from the term “any air pollutant” in the permitting 
triggers, and (b) reading the statute to exclude sources emitting less than 100,000 tons 
per year from the statutory phrase “any . . . source with the potential to emit two 
hundred and fifty tons per year or more.” The two could scarcely be further apart. As 
we have explained (and as EPA agrees), statutory context makes plain that the Act's 
operative provisions use “air pollutant” to denote less than the full range of pollutants 
covered by the Act-wide definition. It is therefore incumbent on EPA to specify the 
pollutants encompassed by that term in the context of a particular program, and to do 
so reasonably in light of that program's overall regulatory scheme. 

Id. at 2446 n.8 (majority opinion). 
 
Note 8-32(a)(2): The D.C. Circuit in Coalition for Responsible Regulation, Inc. v. E.P.A., 684 F.3d 
102, 118–19 (2012) chose not to address the argument that “EPA should have considered at least the 
‘absurd’ consequences that would follow from an endangerment finding for greenhouse gases.”. Why 
do you suppose the D.C. Circuit shied away from such an inquiry? It certainly factored into JUSTICE 
SCALIA’s analysis. If a court believes that the plain language of a statute does not leave room for an 
agency to consider further regulatory consequences, is the court estopped from considering such 
consequences itself? Can “absurdity” factor into the analysis at Step One, or—where a court finds an 
unambiguous textual command—would such analysis constitute judicial overreach? 
 
What are the tools of statutory interpretation available at Step One? Might avoidance of an absurd 
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result constitute one such tool? Or is that analysis better left for Step Two? 
 
§ 8.06, p. 820: Insert after Chemical Manufacturers Ass’n. 
 
Note 8-36(a): E.P.A. v. EME Homer City Generation, L.P. 
 
In E.P.A. v. EME Homer City Generation, L.P., 134 S. Ct. 1584 (2014), the Supreme Court 
considered congressional and regulatory efforts to cope with transient air pollution that spreads from 
its state of origin to neighboring states. The Clean Air Act features a “Good Neighbor” provision that 
requires states to prohibit local emissions that will significantly interfere with downwind air quality. 
Responding to this provision, the EPA adopted a cross-state air pollution rule (the “Transport Rule”), 
a two-step approach whereby the agency (1) screens out states with a de minimis contribution to 
cross-state air pollution and (2) determines the quantity of transient emissions that the remaining 
states could eliminate at different price points. EPA then uses this information to develop annual 
emissions budgets for the regulated upwind states. 
 
A consortium of state and local governments, industry representatives, and labor groups sought 
review. The D.C. Circuit invalidated the Transport Rule, holding that the “Good Neighbor” provision 
requires the EPA to consider only the proportionate responsibility of each upwind state—not the cost 
of preventing emissions in one place or another. The court also opined that the Transport Rule might 
result in overregulation, requiring states to reduce their transient pollution beyond the requirements 
of the “Good Neighbor” provision.  
 
The Supreme Court reversed. Writing for the court, JUSTICE GINSBURG observed that “[w]e routinely 
accord dispositive effect to an agency’s reasonable interpretation of ambiguous statutory language.” 
Id. at 1603. She explained that the “Good Neighbor” provision delegates authority to the EPA in 
much the same way as the Clean Air Act provisions at issue in Chevron: the EPA is statutorily 
required to reduce upwind pollution, but it falls to the agency to determine how best to allocate 
responsibility across multiple polluter-states. Where the statute is silent as to the division of such 
responsibility, the Court must “read Congress’ silence as a delegation of authority to EPA to select 
from among reasonable options.” Id. at 1604. The agency’s decision to consider cost as part of its 
metric was consistent with the “Good Neighbor” provision, and it was logical as well—“[e]liminating 
those amounts that can cost-effectively be reduced is an efficient and equitable solution to the 
allocation problem.” Id. at 1607. 
 
In short, JUSTICE GINSBURG concluded that the “Good Neighbor” provision does not require the EPA 
to disregard costs and consider only proportionate responsibility for downwind emissions: the 
Transport Rule is a “permissible, workable, and equitable interpretation” of the statute. Id. at 1610. 
  
§ 8.07, p. 837: Insert after note 8-42. 
 
Note 8-42(a): Perez v. Mortgage Bankers Ass’n and Auer deference 

 
In separate opinions concurring in the judgment in Perez v. Mortgage Bankers Ass’n, discussed supra 
in Note 5-59, Justices Scalia and Thomas agreed that the One-Bite Rule of Paralyzed Veterans was 
incompatible with the APA. However, as in Decker, the concurrences raised serious concerns about 
the Auer doctrine.  
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Justice Scalia opined:  

By giving . . . . interpretive rules Auer deference, we do more than allow the agency 
to make binding regulations without notice and comment. Because the agency (not 
Congress) drafts the substantive rules that are the object of those interpretations, 
giving them deference allows the agency to control the extent of its notice-and-
comment-free domain. To expand this domain, the agency need only write substantive 
rules more broadly and vaguely, leaving plenty of gaps to be filled in later, using 
interpretive rules unchecked by notice and comment. The APA does not remotely 
contemplate this regime. 

Id. at 1212 (Scalia, J., concurring in judgment). Justice Thomas raised separations-of-powers 
concerns in his concurrence: “Because this doctrine effects a transfer of the judicial power to an 
executive agency, it raises constitutional concerns. This line of precedents undermines our obligation 
to provide a judicial check on the other branches, and it subjects regulated parties to precisely the 
abuses that the Framers sought to prevent.” Id. at 1213 (Thomas, J., concurring in judgment). 
 
§ 8.07, p. 853: Insert after note 8-48. 
 
Note 8-48(a): King v. Burwell 
 

135 S. Ct. 2480 (2015). 
SUPREME COURT OF THE UNITED STATES 

KING v. BURWELL 
No. 14-114 | Argued March 4, 2015 | Decided June 25, 2015 

 
CHIEF JUSTICE ROBERTS delivered the opinion of the Court. 

 
The Patient Protection and Affordable Care Act adopts a series of interlocking reforms designed to 
expand coverage in the individual health insurance market. First, the Act bars insurers from taking a 
person’s health into account when deciding whether to sell health insurance or how much to charge. 
Second, the Act generally requires each person to maintain insurance coverage or make a payment 
to the Internal Revenue Service. And third, the Act gives tax credits to certain people to make 
insurance more affordable. 
 
In addition to those reforms, the Act requires the creation of an “Exchange” in each State—basically, 
a marketplace that allows people to compare and purchase insurance plans. The Act gives each State 
the opportunity to establish its own Exchange, but provides that the Federal Government will 
establish the Exchange if the State does not. 
 
This case is about whether the Act’s interlocking reforms apply equally in each State no matter who 
establishes the State's Exchange. Specifically, the question presented is whether the Act’s tax credits 
are available in States that have a Federal Exchange. 
 

II 
 
The Affordable Care Act addresses tax credits in what is now Section 36B of the Internal Revenue 
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Code. That section provides: “In the case of an applicable taxpayer, there shall be allowed as a credit 
against the tax imposed by this subtitle ... an amount equal to the premium assistance credit amount.” 
26 U.S.C. § 36B(a). Section 36B then defines the term “premium assistance credit amount” as “the 
sum of the premium assistance amounts determined under paragraph (2) with respect to all coverage 
months of the taxpayer occurring during the taxable year.” § 36B(b)(1) (emphasis added). Section 
36B goes on to define the two italicized terms—“premium assistance amount” and “coverage 
month”—in part by referring to an insurance plan that is enrolled in through “an Exchange 
established by the State under [42 U.S.C. § 18031].” 26 U.S.C. §§ 36B(b)(2)(A), (c)(2)(A)(i). 
 
The parties dispute whether Section 36B authorizes tax credits for individuals who enroll in an 
insurance plan through a Federal Exchange. Petitioners argue that a Federal Exchange is not “an 
Exchange established by the State under [42 U.S.C. § 18031],” and that the IRS Rule therefore 
contradicts Section 36B. Brief for Petitioners 18–20. The Government responds that the IRS Rule is 
lawful because the phrase “an Exchange established by the State under [42 U.S.C. § 18031]” should 
be read to include Federal Exchanges. Brief for Respondents 20–25. 
 
When analyzing an agency’s interpretation of a statute, we often apply the two-step framework 
announced in Chevron, 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694. Under that framework, we 
ask whether the statute is ambiguous and, if so, whether the agency's interpretation is reasonable. Id., 
at 842–843, 104 S.Ct. 2778. This approach “is premised on the theory that a statute's ambiguity 
constitutes an implicit delegation from Congress to the agency to fill in the statutory gaps.” FDA v. 
Brown & Williamson Tobacco Corp., 529 U.S. 120, 159, 120 S.Ct. 1291, 146 L.Ed.2d 121 (2000). 
“In extraordinary cases, however, there may be reason to hesitate before concluding that Congress 
has intended such an implicit delegation.” Ibid. 
 
This is one of those cases. The tax credits are among the Act’s key reforms, involving billions of 
dollars in spending each year and affecting the price of health insurance for millions of people. 
Whether those credits are available on Federal Exchanges is thus a question of deep “economic and 
political significance” that is central to this statutory scheme; had Congress wished to assign that 
question to an agency, it surely would have done so expressly. Utility Air Regulatory Group v. EPA, 
573 U.S. ––––, ––––, 134 S.Ct. 2427, 2444, 189 L.Ed.2d 372 (2014) (quoting Brown & Williamson, 
529 U.S., at 160, 120 S.Ct. 1291). It is especially unlikely that Congress would have delegated this 
decision to the IRS, which has no expertise in crafting health insurance policy of this sort. See 
Gonzales v. Oregon, 546 U.S. 243, 266–267, 126 S.Ct. 904, 163 L.Ed.2d 748 (2006). This is not a 
case for the IRS. 
 
It is instead our task to determine the correct reading of Section 36B. If the statutory language is 
plain, we must enforce it according to its terms. Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 
242, 251, 130 S.Ct. 2149, 176 L.Ed.2d 998 (2010). But oftentimes the “meaning—or ambiguity—of 
certain words or phrases may only become evident when placed in context.” Brown & Williamson, 
529 U.S., at 132, 120 S.Ct. 1291. So when deciding whether the language is plain, we must read the 
words “in their context and with a view to their place in the overall statutory scheme.” Id., at 133, 
120 S.Ct. 1291 (internal quotation marks omitted). Our duty, after all, is “to construe statutes, not 
isolated provisions.” Graham County Soil and Water Conservation Dist. v. United States ex rel. 
Wilson, 559 U.S. 280, 290, 130 S.Ct. 1396, 176 L.Ed.2d 225 (2010) (internal quotation marks 
omitted). 
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A 
 

. . . 
 
First, all parties agree that a Federal Exchange qualifies as “an Exchange” for purposes of Section 
36B. See Brief for Petitioners 22; Brief for Respondents 22. Section 18031 provides that “[e]ach 
State shall ... establish an American Health Benefit Exchange ... for the State.” § 18031(b)(1). 
Although phrased as a requirement, the Act gives the States “flexibility” by allowing them to “elect” 
whether they want to establish an Exchange. § 18041(b). If the State chooses not to do so, Section 
18041 provides that the Secretary “shall ... establish and operate such Exchange within the State.” § 
18041(c)(1) (emphasis added). 
 
Second, we must determine whether a Federal Exchange is “established by the State” for purposes 
of Section 36B. At the outset, it might seem that a Federal Exchange cannot fulfill this requirement. 
After all, the Act defines “State” to mean “each of the 50 States and the District of Columbia”—a 
definition that does not include the Federal Government. 42 U.S.C. § 18024(d). But when read in 
context, “with a view to [its] place in the overall statutory scheme,” the meaning of the phrase 
“established by the State” is not so clear. Brown & Williamson, 529 U.S., at 133, 120 S.Ct. 1291 
(internal quotation marks omitted). . . . 
 
Third, we must determine whether a Federal Exchange is established “under [42 U.S.C. § 18031].” 
This too might seem a requirement that a Federal Exchange cannot fulfill, because it is Section 18041 
that tells the Secretary when to “establish and operate such Exchange.” But here again, the way 
different provisions in the statute interact suggests otherwise. 
 
The Act defines the term “Exchange” to mean “an American Health Benefit Exchange established 
under section 18031.” § 300gg–91(d)(21). If we import that definition into Section 18041, the Act 
tells the Secretary to “establish and operate such ‘American Health Benefit Exchange established 
under section 18031.’” That suggests that Section 18041 authorizes the Secretary to establish an 
Exchange under Section 18031, not (or not only) under Section 18041. Otherwise, the Federal 
Exchange, by definition, would not be an “Exchange” at all. See Halbig, 758 F.3d, at 399–400 
(acknowledging that the Secretary establishes Federal Exchanges under Section 18031). . . . 
 
The upshot of all this is that the phrase “an Exchange established by the State under [42 U.S.C. § 
18031]” is properly viewed as ambiguous. The phrase may be limited in its reach to State Exchanges. 
But it is also possible that the phrase refers to all Exchanges—both State and Federal—at least for 
purposes of the tax credits. If a State chooses not to follow the directive in Section 18031 that it 
establish an Exchange, the Act tells the Secretary to establish “such Exchange.” § 18041. And by 
using the words “such Exchange,” the Act indicates that State and Federal Exchanges should be the 
same. But State and Federal Exchanges would differ in a fundamental way if tax credits were 
available only on State Exchanges—one type of Exchange would help make insurance more 
affordable by providing billions of dollars to the States' citizens; the other type of Exchange would 
not. . . . 
 
[W]e “must do our best, bearing in mind the fundamental canon of statutory construction that the 
words of a statute must be read in their context and with a view to their place in the overall statutory 
scheme.” Utility Air Regulatory Group, 573 U.S., at ––––, 134 S.Ct., at 2441 (internal quotation 
marks omitted). After reading Section 36B along with other related provisions in the Act, we cannot 
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conclude that the phrase “an Exchange established by the State under [Section 18031]” is 
unambiguous. 
 

B 
 
Given that the text is ambiguous, we must turn to the broader structure of the Act to determine the 
meaning of Section 36B. “A provision that may seem ambiguous in isolation is often clarified by the 
remainder of the statutory scheme. . . because only one of the permissible meanings produces a 
substantive effect that is compatible with the rest of the law.”  . . . 
 
Under petitioners’ reading, however, the Act would operate quite differently in a State with a Federal 
Exchange. As they see it, one of the Act's three major reforms—the tax credits—would not apply. 
And a second major reform—the coverage requirement—would not apply in a meaningful way. As 
explained earlier, the coverage requirement applies only when the cost of buying health insurance 
(minus the amount of the tax credits) is less than eight percent of an individual’s income. 26 U.S.C. 
§§ 5000A(e)(1)(A), (e)(1)(B)(ii). So without the tax credits, the coverage requirement would apply 
to fewer individuals. And it would be a lot fewer. In 2014, approximately 87 percent of people who 
bought insurance on a Federal Exchange did so with tax credits, and virtually all of those people 
would become exempt. HHS, A. Burke, A. Misra, & S. Sheingold, Premium Affordability, 
Competition, and Choice in the Health Insurance Marketplace 5 (2014); Brief for Bipartisan 
Economic Scholars as Amici Curiae 19–20. If petitioners are right, therefore, only one of the Act’s 
three major reforms would apply in States with a Federal Exchange. 
 
The combination of no tax credits and an ineffective coverage requirement could well push a State’s 
individual insurance market into a death spiral. One study predicts that premiums would increase by 
47 percent and enrollment would decrease by 70 percent. E. Saltzman & C. Eibner, The Effect of 
Eliminating the Affordable Care Act's Tax Credits in Federally Facilitated Marketplaces (2015). 
Another study predicts that premiums would increase by 35 percent and enrollment would decrease 
by 69 percent. L. Blumberg, M. Buettgens, & J. Holahan, The Implications of a Supreme Court 
Finding for the Plaintiff in King vs. Burwell: 8.2 Million More Uninsured and 35% Higher Premiums 
(2015). And those effects would not be limited to individuals who purchase insurance on the 
Exchanges. Because the Act requires insurers to treat the entire individual market as a single risk 
pool, 42 U.S.C. § 18032(c)(1), premiums outside the Exchange would rise along with those inside 
the Exchange. Brief for Bipartisan Economic Scholars as Amici Curiae 11–12. 
 
It is implausible that Congress meant the Act to operate in this manner. See National Federation of 
Independent Business v. Sebelius, 567 U.S. ––––, ––––, 132 S.Ct. 2566, 2674, 183 L.Ed.2d 450 
(2012) (SCALIA, KENNEDY, THOMAS, and ALITO, JJ., dissenting) (“Without the federal 
subsidies ... the exchanges would not operate as Congress intended and may not operate at all.”). 
Congress made the guaranteed issue and community rating requirements applicable in every State in 
the Nation. But those requirements only work when combined with the coverage requirement and 
the tax credits. So it stands to reason that Congress meant for those provisions to apply in every State 
as well. . . . 

. . . 
 

D 
 
Petitioners’ arguments about the plain meaning of Section 36B are strong. But while the meaning of 
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the phrase “an Exchange established by the State under [42 U.S.C. § 18031]” may seem plain “when 
viewed in isolation,” such a reading turns out to be “untenable in light of [the statute] as a whole.” 
Department of Revenue of Ore. v. ACF Industries, Inc., 510 U.S. 332, 343, 114 S.Ct. 843, 127 
L.Ed.2d 165 (1994). In this instance, the context and structure of the Act compel us to depart from 
what would otherwise be the most natural reading of the pertinent statutory phrase. 
 
Reliance on context and structure in statutory interpretation is a “subtle business, calling for great 
wariness lest what professes to be mere rendering becomes creation and attempted interpretation of 
legislation becomes legislation itself.” Palmer v. Massachusetts, 308 U.S. 79, 83, 60 S.Ct. 34, 84 
L.Ed. 93 (1939). For the reasons we have given, however, such reliance is appropriate in this case, 
and leads us to conclude that Section 36B allows tax credits for insurance purchased on any Exchange 
created under the Act. Those credits are necessary for the Federal Exchanges to function like their 
State Exchange counterparts, and to avoid the type of calamitous result that Congress plainly meant 
to avoid. 

 
. . . 

 
In a democracy, the power to make the law rests with those chosen by the people. Our role is more 
confined—“to say what the law is.” Marbury v. Madison, 1 Cranch 137, 177, 2 L.Ed. 60 (1803). That 
is easier in some cases than in others. But in every case we must respect the role of the Legislature, 
and take care not to undo what it has done. A fair reading of legislation demands a fair understanding 
of the legislative plan. 

 
Congress passed the Affordable Care Act to improve health insurance markets, not to destroy them. 
If at all possible, we must interpret the Act in a way that is consistent with the former, and avoids the 
latter. Section 36B can fairly be read consistent with what we see as Congress’s plan, and that is the 
reading we adopt. 
 
The judgment of the United States Court of Appeals for the Fourth Circuit is 
 
Affirmed. 
 
JUSTICE SCALIA, with whom JUSTICE THOMAS and JUSTICE ALITO join, dissenting. 
 

. . . 
 
This case requires us to decide whether someone who buys insurance on an Exchange established by 
the Secretary gets tax credits. You would think the answer would be obvious—so obvious there 
would hardly be a need for the Supreme Court to hear a case about it. In order to receive any money 
under § 36B, an individual must enroll in an insurance plan through an “Exchange established by the 
State.” The Secretary of Health and Human Services is not a State. So an Exchange established by 
the Secretary is not an Exchange established by the State—which means people who buy health 
insurance through such an Exchange get no money under § 36B. 
 
Words no longer have meaning if an Exchange that is not established by a State is “established by 
the State.” It is hard to come up with a clearer way to limit tax credits to state Exchanges than to use 
the words “established by the State.” And it is hard to come up with a reason to include the words 
“by the State” other than the purpose of limiting credits to state Exchanges. “[T]he plain, obvious, 
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and rational meaning of a statute is always to be preferred to any curious, narrow, hidden sense that 
nothing but the exigency of a hard case and the ingenuity and study of an acute and powerful intellect 
would discover.” Lynch v. Alworth–Stephens Co., 267 U.S. 364, 370, 45 S.Ct. 274, 69 L.Ed. 660 
(1925) (internal quotation marks omitted). Under all the usual rules of interpretation, in short, the 
Government should lose this case. But normal rules of interpretation seem always to yield to the 
overriding principle of the present Court: The Affordable Care Act must be saved. 
 

II 
 
. . . I wholeheartedly agree with the Court that sound interpretation requires paying attention to the 
whole law, not homing in on isolated words or even isolated sections. Context always matters. Let 
us not forget, however, why context matters: It is a tool for understanding the terms of the law, not 
an excuse for rewriting them. 
 
Any effort to understand rather than to rewrite a law must accept and apply the presumption that 
lawmakers use words in “their natural and ordinary signification.” Pensacola Telegraph Co. v. 
Western Union Telegraph Co., 96 U.S. 1, 12, 24 L.Ed. 708 (1878). Ordinary connotation does not 
always prevail, but the more unnatural the proposed interpretation of a law, the more compelling the 
contextual evidence must be to show that it is correct. Today’s interpretation is not merely unnatural; 
it is unheard of. Who would ever have dreamt that “Exchange established by the State” means 
“Exchange established by the State or the Federal Government ”? Little short of an express statutory 
definition could justify adopting this singular reading. Yet the only pertinent definition here provides 
that “State” means “each of the 50 States and the District of Columbia.” 42 U.S.C. § 18024(d). 
Because the Secretary is neither one of the 50 States nor the District of Columbia, that definition 
positively contradicts the eccentric theory that an Exchange established by the Secretary has been 
established by the State. . . . 
 
Equating establishment “by the State” with establishment by the Federal Government makes 
nonsense of other parts of the Act. The Act requires States to ensure (on pain of losing Medicaid 
funding) that any “Exchange established by the State” uses a “secure electronic interface” to 
determine an individual’s eligibility for various benefits (including tax credits). 42 U.S.C. § 1396w–
3(b)(1)(D). How could a State control the type of electronic interface used by a federal Exchange? 
The Act allows a State to control contracting decisions made by “an Exchange established by the 
State.” § 18031(f)(3). Why would a State get to control the contracting decisions of a federal 
Exchange? The Act also provides “Assistance to States to establish American Health Benefit 
Exchanges” and directs the Secretary to renew this funding “if the State ... is making progress ... 
toward ... establishing an Exchange.” § 18031(a). Does a State that refuses to set up an Exchange still 
receive this funding, on the premise that Exchanges established by the Federal Government are really 
established by States? It is presumably in order to avoid these questions that the Court concludes that 
federal Exchanges count as state Exchanges only “for purposes of the tax credits.” Ante, at 2491. 
(Contrivance, thy name is an opinion on the Affordable Care Act!) . . . 
 
Faced with overwhelming confirmation that “Exchange established by the State” means what it looks 
like it means, the Court comes up with argument after feeble argument to support its contrary 
interpretation. None of its tries comes close to establishing the implausible conclusion that Congress 
used “by the State” to mean “by the State or not by the State.” . . .  
 
The Court persists that [key] provisions “would make little sense” if no tax credits were available on 
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federal Exchanges. Ante, at 2492. Even if that observation were true, it would show only oddity, not 
ambiguity. Laws often include unusual or mismatched provisions. The Affordable Care Act spans 
900 pages; it would be amazing if its provisions all lined up perfectly with each other. This Court 
“does not revise legislation ... just because the text as written creates an apparent anomaly.” Michigan 
v. Bay Mills Indian Community, 572 U.S. ––––, ––––, 134 S.Ct. 2024, 2033, 188 L.Ed.2d 1071 
(2014). At any rate, the provisions cited by the Court are not particularly unusual. Each requires an 
Exchange to perform a standardized series of tasks, some aspects of which relate in some way to tax 
credits. It is entirely natural for slight mismatches to occur when, as here, lawmakers draft “a single 
statutory provision” to cover “different kinds” of situations. Roberts v. United States, 572 U.S. ––––
, ––––, 134 S.Ct. 1854, 1858, 188 L.Ed.2d 885 (2014). Lawmakers need not, and often do not, “write 
extra language specifically exempting, phrase by phrase, applications in respect to which a portion 
of a phrase is not needed.” Ibid. . . . 
 

III 
 
For its next defense of the indefensible, the Court turns to the Affordable Care Act’s design and 
purposes. As relevant here, the Act makes three major reforms. The guaranteed-issue and 
community-rating requirements prohibit insurers from considering a customer’s health when 
deciding whether to sell insurance and how much to charge, 42 U.S.C. §§ 300gg, 300gg–1; its famous 
individual mandate requires everyone to maintain insurance coverage or to pay what the Act calls a 
“penalty,” 26 U.S.C. § 5000A(b)(1), and what we have nonetheless called a tax, see National 
Federation of Independent Business v. Sebelius, 567 U.S. ––––, ––––, 132 S.Ct. 2566, 2597–2598, 
183 L.Ed.2d 450 (2012); and its tax credits help make insurance more affordable. The Court reasons 
that Congress intended these three reforms to “work together to expand insurance coverage”; and 
because the first two apply in every State, so must the third. Ante, at 2493. . . . 
 
The Court protests that without the tax credits, the number of people covered by the individual 
mandate shrinks, and without a broadly applicable individual mandate the guaranteed-issue and 
community-rating requirements “would destabilize the individual insurance market.” Ante, at 2493. 
If true, these projections would show only that the statutory scheme contains a flaw; they would not 
show that the statute means the opposite of what it says. Moreover, it is a flaw that appeared as well 
in other parts of the Act. A different title established a long-term-care insurance program with 
guaranteed-issue and community-rating requirements, but without an individual mandate or 
subsidies. §§ 8001–8002, 124 Stat. 828–847 (2010). This program never came into effect “only 
because Congress, in response to actuarial analyses predicting that the [program] would be fiscally 
unsustainable, repealed the provision in 2013.” Halbig, 758 F.3d, at 410. How could the Court say 
that Congress would never dream of combining guaranteed-issue and community-rating 
requirements with a narrow individual mandate, when it combined those requirements with no 
individual mandate in the context of long-term-care insurance? 
 
Worst of all for the repute of today’s decision, the Court’s reasoning is largely self-defeating. The 
Court predicts that making tax credits unavailable in States that do not set up their own Exchanges 
would cause disastrous economic consequences there. If that is so, however, wouldn’t one expect 
States to react by setting up their own Exchanges? And wouldn’t that outcome satisfy two of the 
Act's goals rather than just one: enabling the Act’s reforms to work and promoting state involvement 
in the Act’s implementation? The Court protests that the very existence of a federal fallback shows 
that Congress expected that some States might fail to set up their own Exchanges. Ante, at 2495. So 
it does. It does not show, however, that Congress expected the number of recalcitrant States to be 
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particularly large. The more accurate the Court’s dire economic predictions, the smaller that number 
is likely to be. That reality destroys the Court’s pretense that applying the law as written would 
imperil “the viability of the entire Affordable Care Act.” Ante, at 2495. All in all, the Court’s 
arguments about the law’s purpose and design are no more convincing than its arguments about 
context. 
 

IV 
 
Perhaps sensing the dismal failure of its efforts to show that “established by the State” means 
“established by the State or the Federal Government,” the Court tries to palm off the pertinent 
statutory phrase as “inartful drafting.” Ante, at 2495. This Court, however, has no free-floating power 
“to rescue Congress from its drafting errors.” Lamie v. United States Trustee, 540 U.S. 526, 542, 124 
S.Ct. 1023, 157 L.Ed.2d 1024 (2004) (internal quotation marks omitted). Only when it is patently 
obvious to a reasonable reader that a drafting mistake has occurred may a court correct the mistake. 
The occurrence of a misprint may be apparent from the face of the law, as it is where the Affordable 
Care Act “creates three separate Section 1563s.” Ante, at 2492. But the Court does not pretend that 
there is any such indication of a drafting error on the face of § 36B. The occurrence of a misprint 
may also be apparent because a provision decrees an absurd result—a consequence “so monstrous, 
that all mankind would, without hesitation, unite in rejecting the application.” Sturges, 4 Wheat., at 
203. But § 36B does not come remotely close to satisfying that demanding standard. It is entirely 
plausible that tax credits were restricted to state Exchanges deliberately—for example, in order to 
encourage States to establish their own Exchanges. We therefore have no authority to dismiss the 
terms of the law as a drafting fumble. 
 

V 
 
The Court’s decision reflects the philosophy that judges should endure whatever interpretive 
distortions it takes in order to correct a supposed flaw in the statutory machinery. That philosophy 
ignores the American people’s decision to give Congress “[a]ll legislative Powers” enumerated in 
the Constitution. Art. I, § 1. They made Congress, not this Court, responsible for both making laws 
and mending them. This Court holds only the judicial power—the power to pronounce the law as 
Congress has enacted it. We lack the prerogative to repair laws that do not work out in practice, just 
as the people lack the ability to throw us out of office if they dislike the solutions we concoct. We 
must always remember, therefore, that “[o]ur task is to apply the text, not to improve upon it.” Pavelic 
& LeFlore v. Marvel Entertainment Group, Div. of Cadence Industries Corp., 493 U.S. 120, 126, 
110 S.Ct. 456, 107 L.Ed.2d 438 (1989). 
 

* * * 
 
Today’s opinion changes the usual rules of statutory interpretation for the sake of the Affordable 
Care Act. That, alas, is not a novelty. In National Federation of Independent Business v. Sebelius, 
567 U.S. ––––, 132 S.Ct. 2566, 183 L.Ed.2d 450 this Court revised major components of the statute 
in order to save them from unconstitutionality. The Act that Congress passed provides that every 
individual “shall” maintain insurance or else pay a “penalty.” 26 U.S.C. § 5000A. This Court, 
however, saw that the Commerce Clause does not authorize a federal mandate to buy health 
insurance. So it rewrote the mandate-cum-penalty as a tax. 567 U.S., at –––– – ––––, 132 S.Ct., at 
2583–2601 (principal opinion). The Act that Congress passed also requires every State to accept an 
expansion of its Medicaid program, or else risk losing all Medicaid funding. 42 U.S.C. § 1396c. This 
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Court, however, saw that the Spending Clause does not authorize this coercive condition. So it 
rewrote the law to withhold only the incremental funds associated with the Medicaid expansion. 567 
U.S., at –––– – ––––, 132 S.Ct., at 2601–2608 (principal opinion). Having transformed two major 
parts of the law, the Court today has turned its attention to a third. The Act that Congress passed 
makes tax credits available only on an “Exchange established by the State.” This Court, however, 
concludes that this limitation would prevent the rest of the Act from working as well as hoped. So it 
rewrites the law to make tax credits available everywhere. We should start calling this law 
SCOTUScare. 
 
I dissent. 
 
Note 8-43(a): Note that the Court in Burwell declined to categorize this as a case invoking Chevron 
deference. Why? How does this case compare to FDA v. Brown & Williamson Tobacco Co. and 
Gonzales v. Oregon? What makes a case an extraordinary case? 
 
Note 8-43(b): According to the majority, Congress could not possibly have meant to delegate this 
interpretive power  to the IRS – an entity that does not deal with health insurance. But isn’t this case 
also about tax credits generally and isn’t that fair game for the IRS to administer? Isn’t that part of 
their expertise? Or is what is at issue in this delegation discussion something akin to delegating to a 
federal agency the power to effectively declare an Act of Congress unconstitutional? This, of course, 
was not the outcome, given the way the IRS interpreted the statute in this case, but if petitioners’ 
statutory interpretation were to be accepted, it would have   substantially undermined the 
effectiveness of the Act and do so in a way that was very much at odds with what Congress appears 
to have intended. Is that why the Court did not invoke Chevron? 
 
Note 8-43(c): After establishing that this case did not present a Chevron concern, the Court looks at 
the overall structure and purpose of the Act to determine that the petitioners’ argument would render 
the act meaningless and have a lasting economic impact. What impact does this portion of the opinion 
have on future administrations and IRS commissioners? Could a future  IRS Commissioner in a new 
administration change the outcome here by choosing to re-interpret the Act so as to  limit its 
implementation  to the “plain meaning” of the law? Or would the holdings in Burwell and National 
Cable & Telecommunications Ass’n v. Brand X Internet Services preclude this possibility? 
 
§ 8.07, p. 859: Insert after note 8-51. 
 
Note 8-51(a): Is the Court’s opinion in King v. Burwell consistent with the holding in City of 
Arlington? How would you reconcile theses two cases? Is this the beginning or perhaps the middle 
of the end of Chevron deference as we have known it? 
 
Insert after § 8.08[A] 
 
§ 8.08, p. 869: Wyoming v. Bureau of Land Management 
 
On March 26, 2015, the BLM published its final rule regarding hydraulic fracking. Soon after, several 
states challenged the rule, arguing that “it was arbitrary, not in accordance with law, and in excess of 
BLM’s statutory jurisdiction and authority.” In Wyoming v. Bureau of Land Management (BLM) 
2016 WL 3509415 (June 21, 2016), the district court found that Congress had not delegated to BLM 
the authority to make the rule, and it was thus invalid. 
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§ 8.08[B], p. 895. Insert after note 8-59 
 
Note 8.59(a): Encino Motorcars LLC v. Navarro 
 
A case about overtime wage exemptions strengthened the protections against agencies  amending 
past rules without sufficient explanation. In Encino Motorcars, the dealership classified their service 
advisors- employees who attempt to sell vehicle repair and enhancement services—as exempt 
employees under the Fair Labor Standards Act (FLSA). The Department of Labor (Labor) issued a 
rule in 1970 exempting salesmen from overtime coverage in accordance with FLSA 9 U.S.C. 
§213(b)(10)(A), but still held service advisors as subject to overtime pay protections. Courts 
disagreed with that interpretation of the statute and in 1978, Labor clarified their 1970 rule by stating 
service advisors were similar to automobile salesmen and thus not entitled to overtime protection. 
Agency practice held to that understanding until 2011 when the agency issued a final rule stating that 
salesmen were only those engaged in the buying and selling of automobiles. The employees in 
question thought they were owed back overtime pay and sued, losing the motion to dismiss at the 
district court level. The Ninth Circuit Court of Appeals reversed in favor of the employees by citing 
Chevron deference to Labor’s 2011 rulemaking procedure. 
 
Justice Kennedy disagreed with the 9th Circuit’s reasoning primarily because of deficiencies in the 
2011 rulemaking opinion. Labor’s biggest mistake, he maintained, was not enumerating the “good 
reasons” that might exist  for the policy change. All eight justices (decided after Justice Scalia’s 
passing) agreed with the core outcome that Labor’s 2011 rule was defective and not deserving of 
Chevron deference, but Justices Thomas and Alito would  have  decided the merits of the underlying 
claim, finding for the employees. Instead, the 6-2 majority remanded the case to the 9th Circuit for 
resolution without Chevron deference.  
 
§ 8.08, p. 896: Insert after note 8-70. 
 
Note 8-71: Michigan v. EPA  
 
In Michigan v. EPA, a sharply divided Supreme Court considered whether and how the EPA was 
required to consider cost in finding that regulating pollutant emissions was “appropriate and 
necessary” under the Clean Air Act. 135 S. Ct. 2699 (2015). The National Emissions Standards for 
Hazardous Air Pollutants Program, established by the act, requires the EPA to regulate stationary 
sources of air pollutants that meet a threshold emission level. Power plants, however, are excluded 
from that program. Rather, the EPA was directed to “perform a study of the hazards to public health 
reasonably anticipated to occur as a result of emissions by [power plants]” and, if the EPA found 
regulation “appropriate and necessary,” the EPA was required to regulate the power plants. Id. at 
2705 (quoting 42 U.S.C. § 7412(n)(1)(A)). As a result of the study, 

The Agency found regulation “appropriate” because (1) power plants’ emissions . . . 
posed risks to human health and the environment and (2) controls were available to 
reduce these emissions. It found regulation “necessary” because the imposition of the 
Act’s other requirements did not eliminate these risks. EPA concluded that “costs 
should not be considered” when deciding whether power plants should be regulated . 
. . . 
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Id. The EPA issued a regulatory impact analysis along with its regulation, estimating that the 
regulation would cost power plants 9.6 billion dollars per year: 

The Agency could not fully quantify the benefits of reducing power plants' emissions 
of hazardous air pollutants; to the extent it could, it estimated that these benefits were 
worth $4 to $6 million per year. The costs to power plants were thus between 1,600 
and 2,400 times as great as the quantifiable benefits from reduced emissions . . . . The 
Agency continued that its regulations would have ancillary benefits—including 
cutting power plants’ emissions of . . . substances that are not covered by the 
hazardous-air-pollutants program. . . . Although the Agency’s appropriate-and-
necessary finding did not rest on these ancillary effects, the regulatory impact analysis 
took them into account, increasing the Agency's estimate of the quantifiable benefits 
of its regulation to $37 to $90 billion per year. EPA concedes that the regulatory 
impact analysis “played no role” in its appropriate-and-necessary finding. 

Id. at 2706. The five-member majority, led by Justice Scalia, characterized the inquiry 
in this way:  

“We must decide whether it was reasonable for EPA to refuse to consider cost when 
making this finding [that regulation was appropriate and necessary].” Id. at 2704. The 
Court acknowledged the deference due to “an agency’s reasonable resolution of an 
ambiguity in a statute” under Chevron, infra, but iterated that “agencies must operate 
within the bounds of reasonable interpretation.” Id. at 2707. 

The Court determined that “appropriate and necessary” was a capacious term that certainly included 
cost: 

EPA’s interpretation precludes the Agency from considering any type of cost—
including, for instance, harms that regulation might do to human health or the 
environment. The Government concedes that if the Agency were to find that emissions 
from power plants do damage to human health, but that the technologies needed to 
eliminate these emissions do even more damage to human health, it would still deem 
regulation appropriate. No regulation is “appropriate” if it does significantly more 
harm than good. 

Id. at 2708. The EPA argued that the statute did not require consideration of cost because, while 
other parts of the Clean Air Act expressly mention cost considerations, the provision at issue did 
not. The Court was not persuaded: 

It is unreasonable to infer that, by expressly making cost relevant to other decisions, 
the Act implicitly makes cost irrelevant to the appropriateness of regulating power 
plants. . . . Other parts of the Clean Air Act also expressly mention environmental 
effects, while [the power plant provision] does not. Yet that did not stop EPA from 
deeming environmental effects relevant to the appropriateness of regulating power 
plants. 

Id. at 2709. The EPA also could not rely upon the Court’s decision in Whitman v. American Trucking, 
discussed supra at page 561, which interpreted the phrase “requisite to protect the public health” 
elsewhere in the Clean Air Act to preclude consideration of cost. As the Court observed, 
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“’[a]ppropriate and necessary’ is a far more comprehensive criterion than ‘requisite to protect the 
public health;’ read fairly and in context, . . . the term plainly subsumes consideration of cost.” Id. 
Accordingly, the Court concluded that the “EPA strayed far beyond [the] bounds [of reasonable 
interpretation] when it read [the statute] to mean that it could ignore cost when deciding whether to 
regulate power plants.” Id. at 2707. 

In the main, Justice Kagan and her fellow dissenters agreed with the majority on the law: “I agree 
with the majority—let there be no doubt about this—that EPA’s power plant regulation would be 
unreasonable if ‘[t]he Agency gave cost no thought at all.’” Id. at 2714 (Kagan, J., dissenting). 
However, the dissent characterized the EPA’s actions very differently. While Justice Scalia 
considered it fatal to not expressly consider cost at step one of the process (in deciding whether to 
regulate), to the dissent, it was a reasonable, preliminary decision. As Justice Kagan noted,  

EPA could not have accurately assessed costs at the time of its ‘appropriate and 
necessary’ finding. Under the statutory scheme, that finding comes before—years 
before—the Agency designs emissions standards. And until EPA knows what 
standards it will establish, it cannot know what costs they will impose. 

Id. at 2723. Justice Kagan also considered the numerous ways in which the regulatory scheme 
actually included cost, including by creating “floor standards” that “intrinsically account[] for costs” 
by using existing power plants as a benchmark, and by categorizing power plants with “different 
standards for plants with different cost structures.” Id. at 2718. The categorization process ensured 
that more polluting types of power plants (for example, coal) would not have to match the standards 
of cleaner types of power plants (for example, natural gas). 

In response, the majority disputed the dissent’s factual assertions: “When it deemed regulation of 
power plants appropriate, EPA said that cost was irrelevant to that determination—not that cost-
benefit analysis would be deferred until later.” Id. at 2710 (majority opinion). Furthermore, the 
majority concluded that it was irrelevant what the EPA said about cost considerations at the present 
because it was, at best, a post hoc rationalization prohibited by SEC v. Chenery, infra: “EPA did not 
say that the parts of the regulatory program mentioned by the dissent prevent the imposition of costs 
far in excess of benefits. [EPA’s] action must be measured by what [it] did, not by what it might have 
done.” Id. at 2711 (internal quotation omitted) (alterations in original). 

The dissent rejected this factual conclusion as well: “[A] court may not strike down agency action 
without considering the reasons the agency gave. And that is what the majority does. . . . It denies 
that ‘EPA said . . . that cost-benefit analysis would be deferred until later.’ But EPA said exactly that 
. . . .” Id. at 2725 (Kagan, J., dissenting) 

§ 8.08, p. 901: Insert after note 8-70. 
 
Note 8-71: Lindeen v. Securities and Exchange Commission  

In Lindeen v. Securities and Exchange Commission, two states petitioned for review of a final rule 
of the Securities and Exchange Commission (SEC) known as Regulation A-Plus, preempting all state 
registration and qualification requirements for a new class of securities offerings freed from federal-
registration requirements so long as issuers complied with certain investor safeguards. --- F.3d ----, 
2016 WL 3254610 (D.C. Cir. June 14, 2016). 
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The petitioners argued that, because the SEC declined to adopt a qualified-purchaser definition 
limited to investors with sufficient wealth, revenue or financial sophistication to protect their interests 
without state protection, Regulation A-Plus failed both parts of Chevron. They also argued that the 
rule should be vacated as arbitrary and capricious because the Commission failed to explain 
adequately how it protects investors. 

In the petitioners’ view, the SEC’s qualified-purchaser definition, which does not restrict Tier-2 sales 
to wealthy and/or sophisticated investors, contravened the plain meaning of the Securities Act. The 
court, however, found that the Securities Act did not unambiguously foreclose the SEC’s qualified-
purchaser definition.  Here, the Act did not define qualified purchaser at all but instead explicitly 
authorized the SEC to define it.  Thus, the petitioners’ invocation of legislative history and long-
standing securities law practice were insufficient to overturn the SEC’s definition at step one of 
Chevron.  At step two, the court said, where “there is an express delegation of authority to the agency 
to elucidate a specific provision of the statute by regulation,” we give the regulation “controlling 
weight unless [it is] arbitrary, capricious, or manifestly contrary to the statute.”  The petitioners insist 
that the SEC’s qualified-purchaser definition “is actually ‘manifestly contrary to the statute’ “because 
it imposes no restrictions based on investor wealth, income or sophistication. However, the court 
noted that Congress explicitly granted the SEC discretion to determine how best to protect the public 
and investors, and the SEC, in exercising its discretion, concluded that Tier-2 investors were 
sufficiently protected by Tier-2’s purchase cap and reporting requirements.  The court found that the 
SEC had “cogently explain[ed] why it ha[d] exercised its discretion in a given manner” and its 
“explanation [was] ... sufficient to enable us to conclude that [its action] was the product of reasoned 
decisionmaking.” 
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Chapter 9 

Insert after problem 9-3 
 
Note 9-45: United States Army Corps of Engineers v. Hawkes Co., et al 
 
Recent cases involving what constitutes final agency action include United States Army Corps of 
Engineers v. Hawkes Co., et al., No. 15-290 (USSC May 31, 2016). In the continuing litigation over 
the “Waters of the United States” (WOTUS) rule, the peat mining Hawkes company appealed a 
jurisdictional determination by the Army Corps of Engineers that stated Hawkes’s land contained 
protected waters. The district court ruled against the peat mining company, but the 8th circuit 
reversed and was affirmed by the Supreme Court. Through restating Bennett v. Spear, 520 U. S. 154, 
177–178. Pp. 5–8, Chief Justice Roberts confirmed that jurisdictional determinations of the Army 
Corps mark [1] the consummation of the agency’s decision-making process, and [2] the 
determinations are ones by which rights or obligations have been determined, or from which legal 
consequences will flow.  
 
§ 9.02, p. 922: Insert after Note 9-8: 
 
Note 9-8(a): Mach Mining, LLC v. E.E.O.C. 
 
In Mach Mining, LLC v. E.E.O.C., a unanimous Supreme Court held that the Equal Employment 
Opportunity Commission is not insulated from a judicial determination of “whether the EEOC 
satisfied its statutory obligation to attempt conciliation before filing suit” upon an allegation of 
unlawful employment practice. 135 S. Ct. 1645. The statute at issue, Title VII of the Civil Rights Act 
of 1964, 42 U.S.C. § 2000e,  

sets out a detailed, multi-step procedure through which the Commission enforces the 
statute’s prohibition on employment discrimination. The process generally starts 
when “a person claiming to be aggrieved” files a charge of an unlawful workplace 
practice with the EEOC. . . . 

If . . . the Commission finds reasonable cause, it must first “endeavor to eliminate 
[the] alleged unlawful employment practice by informal methods of conference, 
conciliation, and persuasion.” To ensure candor in those discussions . . . : “Nothing 
said or done during and as a part of such informal endeavors” may be publicized . . . 
or “used as evidence in a subsequent proceeding . . . .” The statute leaves to the EEOC 
the ultimate decision whether to accept a settlement or instead to bring a lawsuit. 

Id. at 1649. The Court determined that judicial review was available. First, the Court recited the 
“strong presumption favoring judicial review of administrative action.” Id. at 1651. Second, the Court 
concluded that the “conciliation requirement” is “mandatory, not precatory,” and “serves as a 
necessary precondition to filing a lawsuit.” Id. Third, while acknowledging the substantial discretion 
accorded to the EEOC in deciding how to deal with employers, the Court rejected the contention that 
“Congress . . . left everything to the Commission.” Id. at 1652. Instead, the statute contains “concrete 
standards pertaining to what” conciliation efforts are required. Id. The statutory obliges the EEOC to 
“tell the employer about the claim . . . and . . . provide the employer with an opportunity to discuss 
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the matter in an effort to achieve voluntary compliance.” Id. These requirements provide the court 
with a “manageable standard.” Id. As the Court explained: 

Absent such review, the Commission's compliance with the law would rest in the 
Commission's hands alone. We need not doubt the EEOC's trustworthiness, or its 
fidelity to law, to shy away from that result. We need only know—and know that 
Congress knows—that legal lapses and violations occur, and especially so when they 
have no consequence. 

Id. at 1652–53. Next, the Court determined the scope of judicial review:  

The appropriate scope of review enforces the statute's requirements as just 
described—in brief, that the EEOC afford the employer a chance to discuss and rectify 
a specified discriminatory practice—but goes no further. Such limited review respects 
the expansive discretion that Title VII gives to the EEOC over the conciliation 
process, while still ensuring that the Commission follows the law. 

Id. at 1653. The Court rejected the government’s proposed narrower review (for example, a showing 
of a letter stating that conciliation was attempted) as merely “accept[ing] the EEOC’s say-so . . . . 
And as earlier explained, the point of judicial review is instead to verify the EEOC’s say-so.” Id. The 
Court rejected the petitioner’s request for comprehensive review as “conflict[ing] with the latitude 
Title VII gives the Commission to pursue voluntary compliance . . . . Every aspect of Title VII’s 
conciliation provision smacks of flexibility.” Id. at 1654. The Court also noted that broad judicial 
review would “flout Title VII’s protection of the confidentiality of conciliation efforts,” designed to 
promote candor during negotiations. Id. at 1655. 

In practice, the Court stated that lower courts should determine whether the EEOC “tr[ied] to engage 
the employer in some form of discussion (whether written or oral), so as to give the employer an 
opportunity to remedy the allegedly discriminatory practice.” Id. at 1656. The Court noted that a 
sworn affidavit to this effect “will usually suffice,” except where “the employer provides credible 
evidence of its own, in the form of an affidavit or otherwise, indicating that the EEOC did not provide 
the requisite information about the charge or attempt to engage in a discussion about conciliating the 
claim.” Id. In such cases, “a court must conduct the factfinding necessary to decide that limited 
dispute.” Id. 

Finally, the Court concluded that, where a lower court finds in favor of the employer, “the appropriate 
remedy is to order the EEOC to undertake the mandated efforts to obtain voluntary compliance.” Id. 

Note 9-8(b): Armstrong v. Exceptional Child Center, Inc. 
 
In Armstrong v. Exceptional Child Center, Inc., the Supreme Court determined that healthcare 
providers were precluded from suing a state to enforce § 30(A) of the Medicaid Act, a reimbursement 
provision. 135 S. Ct. 1378. The provision requires states receiving Medicaid funding to “assure that 
payments are consistent with efficiency, economy, and quality of care and are sufficient to enlist 
enough providers so that care and services are available under the plan.” Id. at 1382 (quoting 42 
U.S.C. § 1396a(a)(30)(A)). Habilitation services providers covered by Idaho’s Medicaid plan sued 
two Idaho Department of Health and Welfare officials, claiming that Idaho violated the provision 
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“by reimbursing providers of habilitation services at rates lower than § 30(A) permits. They asked 
the court to enjoin petitioners to increase these rates.” Id. 

The Court considered and rejected thee potential bases for suit: the Supremacy Clause, equitable 
relief, and an implied right of action under the Medicaid Act. 

First, all nine justices agreed that the Supremacy Clause did not provide “an implied right of action” 
under which the providers could seek relief, reversing the Ninth Circuit’s decision to the contrary. 
The majority said that the Supremacy Clause “creates a rule of decision . . . . It instructs courts what 
to do when state and federal law clash,” but it creates no rights. Id. at 1383. Rather, “[t]he ability to 
sue to enjoin unconstitutional actions by state and federal officers is the creation of courts of equity, 
and reflects a long history of judicial review of illegal executive action.” Id. at 1384. It does not rest 
on the Supremacy Clause. 

Second, the Court held that Congress intended to foreclose equitable relief for two reasons: “First, 
the sole remedy Congress provided for a State's failure to comply with Medicaid's requirements—
for the State’s ‘breach’ of the Spending Clause contract [agreed to under the statute]—is the 
withholding of Medicaid funds by the Secretary of Health and Human Services.” Id. at 1385. Second, 
the Court described the provision as “judicially unadministrable,” citing the broad and unspecific 
nature of the statute. Id. 

Finally, the Court determined that the Medicaid Act did not imply a private right of action. Four 
justices concluded that the statute “lacks the sort of rights-creating language needed to imply a private 
right of action.” Id. at 1387 (plurality opinion). Justice Breyer agreed that there was no private right 
of action, but refused to accept that the answer “follow[ed] from the application of a simple, fixed 
legal formula separating federal statutes that may underlie this kind of injunctive action from those 
that may not.” Id. at 1388 (Breyer, J., concurring in part & concurring in judgment). 

The care providers, the Court said, were not left helpless: “Their relief must be sought initially 
through the Secretary [of Health and Human Services] rather than through the courts.” Id. at 1387. 

§9.03 (p.923) insert after 9-12 

Note 9-12(a): B & B Hardware Inc. v. Hargis Industries, Inc. 
 
In B & B Hardware, Inc. v. Hargis Industries, Inc., 135 S.Ct. 1293 (2015), the Court agreed that 
district courts can dismiss cases subject to issue preclusion (res judicata) when the administrative 
agency deciding the case used thorough procedures.  
 
In B&B Hardware, two companies disputed the similarity of a trademark (SEALTIGHT vs. 
SEALTITE). The dispute was first decided by the Trademark Trial and Appeal Board (TTAB) that 
conducts its hearings by written evidence and testimony as opposed to live witnesses and trials. The 
TTAB decided in favor of B&B and SEALTIGHT, meanwhile Hargis sued for patent infringement 
at the district level where it argued that its right to a jury trial must be preserved. B&B argued that 
issue preclusion barred the claim (as infringement touches upon the core issues debated in registration 
disputes) from being re-litigated absent a defect in the TTAB’s process, but the district court 
disagreed and its jury approved the trademark registration, finding that agencies were not entitled to 
issue preclusion. The Eighth Circuit split in favor of Hargis and ruled against issue preclusion, but 
because the procedures used by the TTAB differed from patent standards adopted by the Eighth 
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Circuit. The Supreme Court granted certiorari.  
 
The Court spoke through Justice Alito agreed that a jury trial is a right in infringement damages 
cases, but in trademark registration disputes, the TTAB’s ruling should be respected and issue 
preclusion apply as long as the TTAB’s procedures were not “. . . fundamentally poor, cursory, or 
unfair.” Id. at 1309. Recalling this history, the Court noted how old courts of law still respected 
decisions of courts of equity even when procedures differed. It also heavily relied upon the 
Restatement (Second) of Judgments and its prior case law to adhere to the belief that Congress 
presumes administrative agency decisions deserve issue preclusion absent a contrary statement in the 
law. See, Astoria Federal Sav. and Loan Ass'n v. Solimino, 501 U.S. 104, 110 (1991); U.S. v. Utah 
Const. & Min. Co., 384 U.S. 394, 421 (1966). However, the concern of eroding the separation of 
powers and maintaining Article III protections of rights caused Justices Thomas and Scalia to dissent. 
In their view, this decision greatly expanded article II rights and weakened the basic nature of judicial 
review of administrative agency decisions.  
 
§ 9. 03[A], p. 958: insert after 9.32 

Note 9-32(a): Sierra Club v. Federal Energy Regulatory Commission 
 
In Sierra Club v. FERC, --- F.3d ----, 2016 WL 3524262 (D.C. Cir. June 28, 2016),  FERC authorized 
the redesign of a liquefied natural gas terminal in Texas to support export operations. Environmental 
plaintiffs challenged that decision on the basis that FERC’s Environmental Impact Statement did not 
sufficiently address certain indirect effects associated with the decision and did not consider the 
appropriate cumulative effects of the decision.  
 
Under the Natural Gas Act, the Department of Energy is responsible for permitting the export of 
natural gas, but it has delegated to FERC the authority to permit the construction of facilities for the 
export of natural gas.  Thus, a person who wishes to export natural gas will need the permission of 
both FERC and DOE.  This case only involved a challenge to FERC’s decision.  
 
The government objected to the plaintiffs’ standing.  There was a member of one of the plaintiff 
organizations who lived in the vicinity of where the facility would be built and therefore would be 
esthetically injured by the noise and disturbance caused by the construction.  The government argued, 
however, that the plaintiffs’ claim as to the inadequacy of the EIS did not relate to the noise and 
disturbance of the construction, so that injury could not be the basis for standing.  The D.C. Circuit 
rejected this argument, saying it “sliced the salami too thin.”  Citing to its earlier WildEarth 
Guardians v. Jewell, 738 F.3d 298, 305 (D.C. Cir. 2013), the court said: “it is sufficient for standing 
purposes that the ‘aesthetic injury follows from an inadequate [Environmental Impact Statement] 
whether or not the inadequacy concerns the same environmental issue that causes their injury.’” Here, 
if the court overturned the agency decision because of an inadequate EIS, the facility would not be 
built, thereby avoiding the plaintiff member’s injury.   
 
§ 9.03[A] p. 958 insert after 9-35: 

Note 9-36. Spokeo Inc. v. Robbins 
 
The Supreme Court recently reemphasized the concept of concreteness of injury. In Spokeo Inc. v. 
Robbins, 136 S.Ct. 1540 (2016) a class action against an internet reputation company failed because 
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the lead plaintiff could not name any concrete actual injury. Robbins claimed that the Fair Credit 
Reporting Act entitled him to damages when inaccurate information was posted about him. His 
Spokeo profile contained many errors, but Justice Alito reversed the Ninth Circuit and rejected that 
as enough harm to meet standing doctrine by writing: “It is difficult to imagine how the dissemination 
of an incorrect zip code, without more, could work any concrete harm.”  

§ 9.04[D], p. 1004: Insert after Nader v. Allegheny Airlines, Inc.: 
 
Note 9-48(a): Primary Jurisdiction 
 
The dissent in Armstrong v. Exceptional Child Center, Inc., discussed supra at Note 9-8(b), suggested 
that the majority too easily concluded that “Congress believed the Judiciary to be completely 
incapable of enforcing § 30(A).” Id. at 1395 (Sotomayor, J., dissenting). The dissent agreed with the 
Court that the broad scope of the statute “is not irrelevant.” Id. 

But rather than compelling the conclusion that the provision is wholly unenforceable 
by private parties, its breadth counsels in favor of interpreting § 30(A) to provide 
substantial leeway to States, so that only in rare and extreme circumstances could a 
State actually be held to violate its mandate. The provision's scope may also often 
require a court to rely on HHS, which is “comparatively expert in the statute's subject 
matter.” When the agency has made a determination with respect to what legal 
standard should apply, or the validity of a State's procedures for implementing its 
Medicaid plan, that determination should be accorded the appropriate deference. And 
if faced with a question that presents a special demand for agency expertise, a court 
might call for the views of the agency, or refer the question to the agency under the 
doctrine of primary jurisdiction. Finally, because the authority invoked for enforcing 
§ 30(A) is equitable in nature, a plaintiff is not entitled to relief as of right, but only 
in the sound discretion of the court. 

Id. Because the remedy sought was equitable, the dissent urges that doctrines such as primary 
jurisdiction provide ample room for courts to defer when appropriate, but provide relief when 
necessary. The majority’s categorical rule, the dissent suggested, was unnecessarily 
inflexible. 

Does the dissent’s invocation of primary jurisdiction doctrine comport with that doctrine’s 
articulation in Nader? 

 

§ 9.03, p. 928: Insert after note 9-18. 
 
Note 9-18(a): Lexmark International, Inc. v. Static Control Components, Inc. 
 
The United States Supreme Court clarified its “zone of interest” doctrine in a recent intellectual 
property case, Lexmark International, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377 
(2014). Petitioner Lexmark sued Static Control for copyright infringement; Static Control 
counterclaimed on a Lanham Act false advertising theory. The district court found that Static 
Control’s alleged injury was too remote and that it therefore lacked prudential standing to bring a 
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Lanham Act claim. The Sixth Circuit reversed, adopting a “reasonable-interest test” employed by the 
Second Circuit in similar actions: it found that Static Control alleged a cognizable interest in its 
reputation and further alleged that its interest was harmed by Lexmark’s purportedly false statements. 
 
The Supreme Court granted certiorari to decide “the appropriate analytical framework for 
determining a party’s standing to maintain an action for false advertising under the Lanham Act.” Id. 
at 1386. The Court affirmed the Sixth Circuit’s judgment, though on slightly different doctrinal 
grounds, rejecting the district court’s prudential standing analysis and finding instead that the private 
damages remedy under the Lanham Act extends to litigants who fall within the zone of interests 
protected by the Act and who suffer injury proximately caused by a violation of the Act. 
 
The Court explained that, while it has at times discussed the zone-of-interests test in the context of 
prudential standing, the test is really more about statutory construction: “[w]hether a plaintiff comes 
within ‘the “zone of interests”’ is an issue that requires us to determine, using traditional tools of 
statutory interpretation, whether a legislatively conferred cause of action encompasses a particular 
plaintiff’s claim.” Id. at 1387. Just as courts cannot apply their own policy judgment to enforce a 
cause of action that Congress has declined to create, they cannot limit a congressionally sanctioned 
cause of action in the interest of “prudence.” Id. at 1388.  
 
Turning to the zone-of-interests test as applied in Lanham Act actions, the Court noted that the statute 
has an explicit purpose “to protect persons engaged in . . . commerce against unfair competition.” 
The Court held that “to come within the zone of interests in a suit for false advertising [under the 
Lanham Act], a plaintiff must allege an injury to a commercial interest in reputation or sales.” Id. at 
1390. Not every putative litigant could fit its injuries within that zone, but Static Control clearly 
could.  
 
Having found the zone-of-interests test satisfied, the Court considered proximate causation.  It 
explained that “the proximate-cause requirement generally bars suits for alleged harm that is ‘too 
remote’ from the defendant’s unlawful conduct.” Id. at 1390. In Lanham Act actions, a litigant must 
show “economic or reputation injury flowing directly from the deception wrought by the defendant’s 
advertising.” Id. at 1391. Here again, Static Control stated a claim: it alleged that false statements by 
Lexmark disparaged its business and its products.  
 
In conducting its analysis, the Court declined to adopt the “reasonable-interest” test of the Second 
and Sixth Circuits.  The relevant question, the Court observed, is not whether “the plaintiff’s interest 
is ‘reasonable,’ but whether it is one the Lanham Act protects; and not whether there is a ‘reasonable 
basis’ for the plaintiff’s claim of harm, but whether the harm alleged is proximately tied to the 
defendant's conduct.” Id. at 1393. 
 
Michael Ramsey, a professor at the University of San Diego School of Law, called the Lexmark 
decision a “welcome clean-up of standing doctrine that’s exactly right on rule-of-law grounds,” 
adding that “[a] constitutional statute is by Article VI the supreme law of the land, binding on the 
courts. If such a statute authorizes a claim, the courts must apply the statute.” Michael Ramsay, 
Lexmark v. Static Control: The End of Prudential Standing?, ORIGINALISM BLOG (Mar. 27, 2014), 
http://originalismblog.typepad.com/the-originalism-blog/2014/03/lexmark-v-static-control-the-end-
of-prudential-standingmichael-ramsey.html.  
 
Another team of commentators suggested that the Court’s framework in Lexmark may have a broad 
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effect, as its “focus on statutory purposes and their implication for what a statute authorizes, rather 
than a focus on how so-called ‘prudential’ considerations may limit standing, may shift the debate 
over who can sue under a wide variety of federal laws.” Andrew P. Bridges, Jennifer Lloyd Kelly & 
Ronnie Solomon, Litigation Alert: Supreme Court’s Lexmark Decision Creates Uniform Federal 
False Advertising Standing Requirement, FENWICK & WEST LLP (Mar. 27, 2014), 
http://www.fenwick.com/publications/Pages/Litigation-Alert-Supreme-Court%E2%80%99s-
Lexmark-Decision-Creates-Uniform-Federal-False-Advertising-Standing-Requirement.aspx. 
 
§ 9.03(a), p. 972. Insert after note 9-39 
 
Note 9-39(a): West Virginia v. Environmental Protection Agency 
 
On February 9, 2016, the Supreme Court ordered a historic stay in West Virginia v. EPA, a case 
currently pending in the D.C. Circuit Court of Appeals. 577 U.S. 15A773 (Feb. 9, 2016). The stay 
ordered a halt to the enforcement of the EPA’s Carbon Emission Guidelines. This decision was 
particularly noteworthy because the guidelines were not designed to go into effect until 2020, so it 
was particularly surprising that the Court believed the challenge to the agency action merited a stay. 
Although the case was originally scheduled to be heard before a panel of the D.C. Circuit in June of 
2016, oral argument has been rescheduled for a hearing en banc in September of 2016. West Virginia 
v. EPA, No. 15-1363 (May 16, 2016). 
 
§ 9.03(a), p. 972. Insert after note 9-39 
 
Note 9-39(b): United States v. Texas  
 
In United States v. Texas, the Supreme Court affirmed a Fifth Circuit decision granting a preliminary 
injunction against the implementation of an Executive Order regarding immigration enforcement. 
579 U.S. __ (June 23, 2016). The preliminary injunction halted the expansion of Deferred Action for 
Parents of Americans and Lawful Permanent Residents (DAPA) and Deferred Action for Childhood 
Arrivals (DACA). Texas v. United States, 809 F.3d 134 (2015). Affirming the Fifth Circuit by a 4-4 
court split, the case has little precedential value bey6ond the 5th Circuit but has had a significant  
effect on the future of President Obama’s immigration reform. Adam Liptak & Michael D. Shear, 
Supreme Court Tie Blocks Obama Immigration Plan, N.Y. TIMES (June 23, 2016) 
http://www.nytimes.com/2016/06/24/us/supreme-court-immigration-obama-dapa.html?_r=0. One 
potentially notable effect of the case is that the Supreme Court accepted that Texas had standing to 
sue in this case, a potentially significant expansion of the ability of a State to sue on behalf of its 
citizens. Id. 
 
 
§ 9.03(a), p. 972. Insert after note 9-39 
 
Note 9-39(c): West Virginia ex rel. Morrisey v. United States Department of Health and Human 
Services  
 
In West Virginia ex rel. Morrisey v. United States Dept/ of HHS, West Virginia sued to challenge the 
President's determination not to enforce certain controversial provisions of the Affordable Care Act 
for a transitional period. --- F.3d. ---, 2016 WL 3568089 (D.C. Cir. 2016). That decision, 
implemented by a letter from the Secretary of the Department of Health and Human Services, left 
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the responsibility to enforce or not to enforce these provisions to the States, and West Virginia 
objected to being put in that position. It argued that the Secretary’s decision was contrary to law, that 
the letter was an unlawful rule because it did not go through notice and comment, that the decision 
was an unconstitutional delegation of federal enforcement authority, and that it was unconstitutional 
commandeering under the 10th Amendment.  
 
The D.C. Circuit did not reach the merits, because it affirmed the dismissal of the case for lack of 
standing.  The state argued that the letter required it to decide whether or not to enforce the ACA 
provisions, and the state suggested this was like the situation in Printz v. United States, 521 U.S. 898 
(1997), where state legal officers were required to conduct background checks on gun purchases.  The 
Court did not agree.  In Printz the state was required to take action, but the letter here did not require 
the state to take any action.  The fact that the state might have to decide whether or not to take action 
was not a concrete injury.  It said “no court has ever recognized political discomfort as an injury-in-
fact.” Thus, the Court dismissed the case for lack of standing. 	
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Chapter 10 

§ 10.02, p. 1026: Insert after note 10-1. 
 
Note 10-1(a): Judicial Watch, Inc. v. U.S. Secret Service 
 
In Judicial Watch, Inc. v. U.S. Secret Service, 726 F.3d 208 (D.C. Cir. 2013), petitioner sought access 
to logs of every visitor to the White House during a seven-month period. The Secret Service denied 
petitioner’s request, but the district court ordered the Service to either (1) release the records or (2) 
assert specific exemptions for each document withheld.  
 
The D.C. Circuit affirmed in part and reversed in part. Citing Tax Analysts, the court explained that 
agency records extend only to those documents that an agency creates/obtains and controls at the 
time of the FOIA request. The first prong was clearly satisfied here: the Secret Service obtains all 
visitor logs as part of its security procedures. However, the court was ambivalent about the second 
prong: given that the Secret Service uses visitor logs for limited purposes only, and given that the 
logs are retained on White House computer servers for a brief sixty-day period, the court was not 
convinced that the Service exercised requisite control over the records. Moreover, where an agency 
creates documents in response to a request from an entity not covered by FOIA—such as the Office 
of the President—the agency cannot be said to control the records if the noncovered entity manifests 
intent to control them. Finally, separation of powers concerns counsel against treating the logs of 
visitors to the Office of the President as agency records within the meaning of FOIA. 
 
The court thus reversed the district court order with respect to logs of visitors to the Office of the 
President: such records were not available for public review. However, logs of visitors to White 
House offices that are themselves subject to FOIA, such as the Office of Management and Budget, 
are properly classified as “agency records”—and they cannot be withheld unless one of the nine 
enumerated exemptions applies. 
 
§ 10.02 B), p. 1028. Insert after note 10.7. 
 
Note 10-7(a): FOIA Changes 
 
Long critiqued for being inefficient in ensuring open government in the age of social media, the 
Freedom of Information Act was recently strengthened. Congress enacted The FOIA Improvement 
Act of 2016, (Public Law No: 114-185 (06/30/2016), to change the procedure for requesting federal 
information, ease public access to information through the creation of a central FOIA request portal, 
and mandate agencies keep track of FOIA rejections and report summaries to Congressional 
oversight committees. The datasets on FOIA requests and refusals must themselves be publicly 
available in a searchable format. Agencies are now required to inform requesters of their rights to 
appeal adverse determinations and seek guidance from FOIA officers in the agency and access FOIA 
dispute resolution services. Overall, the changes in the act favor transparency and efficiency and 
reduce the effort needed by the public to access information.  
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§ 10.04, p. 1084: Insert after note 10-28. 
 
Note 10-28(a): Best Practices for Government in the Sunshine 

 
In June 2014, the Administrative Conference of the United States adopted a new set of 
recommendations highlighting best practices to enhance transparency at agencies subject to the 
Government in the Sunshine Act. Based on empirical data gathered by Professor Bernard Bell of the 
Rutgers-Newark School of Law and Reeve T. Bull of the Administrative Conference, the 
recommendations included the following: 
 

• Multimember agencies should promulgate concise public documents that describe 
how members of the public may participate in open meetings. 

• Such agencies should post meeting agendas and relevant documents in advance. 
• Such agencies should keep interested parties informed of their meetings and activities 

through listservs. 
• Such agencies should consider providing webcasts of open meetings. 
• Such agencies should publish descriptions of substantive business conducted at closed 

meetings, while preserving the confidentiality of protected information. 
• Such agencies should avoid e-mail exchanges in which the entire group participates, 

as these exchanges can rise to the level of virtual meetings. 
 
To read the full report, visit this link: http://www.acus.gov/recommendation/government-sunshine-
act. 
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