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Chapter 2: Procedural Obstacles to Adjudication on the Merits

Insert the following on page 65, in place of Perry v. Brown:

Hollingsworth v. Perry
2013 WL 3196927 (2013)

CHIEF JUSTICE ROBERTS delivered the opinion of the Court....
I

In 2008, the California Supreme Court held that limiting the official designation of marriage to
opposite-sex couples violated the equal protection clause of the California Constitution. Later
that year, California voters passed the ballot initiative at the center of this dispute, known as
Proposition 8. That proposition amended the California Constitution to provide that “[o]nly
marriage between a man and a woman is valid or recognized in California.” ....

Respondents, two same-sex couples who wish to marry, filed suit in federal court, challenging
Proposition 8 under the Due Process and Equal Protection Clauses of the Fourteenth Amendment
to the Federal Constitution. The complaint named as defendants California’s Governor, attorney
general, and various other state and local officials responsible for enforcing California's marriage
laws. Those officials refused to defend the law, although they have continued to enforce it
throughout this litigation. The District Court allowed petitioners—the official proponents of the
initiative—to intervene to defend it. After a 12—day bench trial, the District Court declared
Proposition 8 unconstitutional, permanently enjoining the California officials named as
defendants from enforcing the law, and “directing the official defendants that all persons under
their control or supervision” shall not enforce it.

Those officials elected not to appeal the District Court order. When petitioners did, the Ninth
Circuit asked them to address “why this appeal should not be dismissed for lack of Article III
standing.” After briefing and argument, the Ninth Circuit certified a question to the California
Supreme Court:

“Whether under Article II, Section 8 of the California Constitution, or otherwise
under California law, the official proponents of an initiative measure possess
either a particularized interest in the initiative's validity or the authority to assert
the State’s interest in the initiative’s validity, which would enable them to defend
the constitutionality of the initiative upon its adoption or appeal a judgment
invalidating the initiative, when the public officials charged with that duty refuse
to do so.”

The California Supreme Court agreed to decide the certified question, and answered in the
affirmative. Without addressing whether the proponents have a particularized interest of their
own in an initiative’s validity, the court concluded that “[i]n a postelection challenge to a voter-
approved initiative measure, the official proponents of the initiative are authorized under
California law to appear and assert the state's interest in the initiative's validity and to appeal a
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judgment invalidating the measure when the public officials who ordinarily defend the measure
or appeal such a judgment decline to do so.”

Relying on that answer, the Ninth Circuit concluded that petitioners had standing under federal
law to defend the constitutionality of Proposition 8. California, it reasoned, “‘has standing to
defend the constitutionality of its [laws],”” and States have the “prerogative, as independent
sovereigns, to decide for themselves who may assert their interests.” ....

On the merits, the Ninth Circuit affirmed the District Court.... We granted certiorari to review
that determination, and directed that the parties also brief and argue “Whether petitioners have
standing under Article III, § 2, of the Constitution in this case.”

II

Article III of the Constitution confines the judicial power of federal courts to deciding actual
“Cases” or “Controversies.” § 2. One essential aspect of this requirement is that any person
invoking the power of a federal court must demonstrate standing to do so....

Most standing cases consider whether a plaintiff has satisfied the requirement when filing suit,
but Article III demands that an “actual controversy” persist throughout all stages of litigation.
That means that standing “must be met by persons seeking appellate review, just as it must be
met by persons appearing in courts of first instance.” Arizonans for Official English v. Arizona,
520 U.S. 43, 64 (1997). We therefore must decide whether petitioners had standing to appeal the
District Court’s order.

Respondents initiated this case in the District Court against the California officials responsible
for enforcing Proposition 8. The parties do not contest that respondents had Article Il standing
to do so. Each couple expressed a desire to marry and obtain “official sanction” from the State,
which was unavailable to them given the declaration in Proposition 8 that “marriage” in
California is solely between a man and a woman.

After the District Court declared Proposition 8 unconstitutional and enjoined the state officials
named as defendants from enforcing it, however, the inquiry under Article III changed.
Respondents no longer had any injury to redress—they had won—and the state officials chose
not to appeal.

The only individuals who sought to appeal that order were petitioners, who had intervened in the
District Court. But the District Court had not ordered them to do or refrain from doing anything.
To have standing, a litigant must seek relief for an injury that affects him in a “personal and
individual way.” Defenders of Wildlife, supra, at 560, n. 1. He must possess a “direct stake in the
outcome” of the case. Arizonans for Official English, supra, at 64. Here, however, petitioners
had no “direct stake” in the outcome of their appeal. Their only interest in having the District
Court order reversed was to vindicate the constitutional validity of a generally applicable
California law.

We have repeatedly held that such a ‘“generalized grievance,” no matter how sincere, is
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insufficient to confer standing. A litigant “raising only a generally available grievance about
government—claiming only harm to his and every citizen's interest in proper application of the
Constitution and laws, and seeking relief that no more directly and tangibly benefits him than it
does the public at large—does not state an Article III case or controversy.” Defenders of Wildlife,
supra, at 573-574.

Petitioners argue that the California Constitution and its election laws give them a “‘unique,’
‘special,” and ‘distinct’ role in the initiative process—one ‘involving both authority and
responsibilities that differ from other supporters of the measure.”” True enough—but only when
it comes to the process of enacting the law....

But once Proposition 8 was approved by the voters, the measure became “a duly enacted
constitutional amendment or statute.” Petitioners have no role—special or otherwise—in the
enforcement of Proposition 8. They therefore have no “personal stake” in defending its
enforcement that is distinguishable from the general interest of every citizen of California.

Article III standing “is not to be placed in the hands of ‘concerned bystanders,” who will use it
simply as a ‘vehicle for the vindication of value interests.”” Diamond, 476 U.S., at 62. No matter
how deeply committed petitioners may be to upholding Proposition 8 or how “zealous [their]
advocacy,” that is not a “particularized” interest sufficient to create a case or controversy under
Article III.

III
A

Without a judicially cognizable interest of their own, petitioners attempt to invoke that of
someone else. They assert that even if they have no cognizable interest in appealing the District
Court's judgment, the State of California does, and they may assert that interest on the State’s
behalf. It is, however, a “fundamental restriction on our authority” that “[i]n the ordinary course,
a litigant must assert his or her own legal rights and interests, and cannot rest a claim to relief on
the legal rights or interests of third parties.” Powers v. Ohio, 499 U.S. 400, 410 (1991). There are
“certain, limited exceptions” to that rule. But even when we have allowed litigants to assert the
interests of others, the litigants themselves still “must have suffered an injury in fact, thus giving
[them] a sufficiently concrete interest in the outcome of the issue in dispute.” Id., at 411....

B

Petitioners contend that this case is different, because the California Supreme Court has
determined that they are “authorized under California law to appear and assert the state's interest”
in the validity of Proposition 8.... As petitioners put it, they “need no more show a personal
injury, separate from the State’s indisputable interest in the validity of its law, than would
California's Attorney General or did the legislative leaders held to have standing in Karcher v.
May, 484 U.S. 72 (1987).”

In Karcher, we held that two New Jersey state legislators—Speaker of the General Assembly
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Alan Karcher and President of the Senate Carmen Orechio—could intervene in a suit against the
State to defend the constitutionality of a New Jersey law, after the New Jersey attorney general
had declined to do so. “Since the New Jersey Legislature had authority under state law to
represent the State’s interests in both the District Court and the Court of Appeals,” we held that
the Speaker and the President, in their official capacities, could vindicate that interest in federal
court on the legislature’s behalf.

Far from supporting petitioners’ standing, however, Karcher is compelling precedent against it.
The legislators in that case intervened in their official capacities as Speaker and President of the
legislature. No one doubts that a State has a cognizable interest “in the continued enforceability”
of its laws that is harmed by a judicial decision declaring a state law unconstitutional. To
vindicate that interest or any other, a State must be able to designate agents to represent it in
federal court. But state law may provide for other officials to speak for the State in federal court,
as New Jersey law did for the State's presiding legislative officers in Karcher.

What is significant about Karcher is what happened after the Court of Appeals decision in that
case. Karcher and Orechio lost their positions as Speaker and President, but nevertheless sought
to appeal to this Court. We held that they could not do so. We explained that while they were
able to participate in the lawsuit in their official capacities as presiding officers of the incumbent
legislature, “since they no longer hold those offices, they lack authority to pursue this appeal.”

The point of Karcher is not that a State could authorize private parties to represent its interests;
Karcher and Orechio were permitted to proceed only because they were state officers, acting in
an official capacity. As soon as they lost that capacity, they lost standing. Petitioners here hold
no office and have always participated in this litigation solely as private parties....

C

Both petitioners and respondents seek support from dicta in Arizonans for Olfficial English v.
Arizona. The plaintiff in Arizonans for Official English filed a constitutional challenge to an
Arizona ballot initiative declaring English “‘the official language of the State of Arizona.”” After
the District Court declared the initiative unconstitutional, Arizona’s Governor announced that
she would not pursue an appeal. Instead, the principal sponsor of the ballot initiative—the
Arizonans for Official English Committee—sought to defend the measure in the Ninth Circuit.
Analogizing the sponsors to the Arizona Legislature, the Ninth Circuit held that the Committee
was “qualified to defend [the initiative] on appeal,” and affirmed the District Court.

Before finding the case mooted by other events, this Court expressed “grave doubts” about the
Ninth Circuit's standing analysis.... We recognized that a legislator authorized by state law to
represent the State’s interest may satisfy standing requirements, as in Karcher, but noted that the
Arizona committee and its members were “not elected representatives, and we [we]re aware of
no Arizona law appointing initiative sponsors as agents of the people of Arizona to defend, in
lieu of public officials, the constitutionality of initiatives made law of the State.”

Petitioners argue that, by virtue of the California Supreme Court's decision, they are authorized
to act “‘as agents of the people’ of California.” But that Court never described petitioners as
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“agents of the people,” or of anyone else. Nor did the Ninth Circuit. The Ninth Circuit asked—
and the California Supreme Court answered—only whether petitioners had “the authority to
assert the State’s interest in the initiative’s validity.” All that the California Supreme Court
decision stands for is that, so far as California is concerned, petitioners may argue in defense of
Proposition 8. This “does not mean that the proponents become de facto public officials”; the
authority they enjoy is “simply the authority to participate as parties in a court action and to
assert legal arguments in defense of the state’s interest in the validity of the initiative measure.”
That interest is by definition a generalized one, and it is precisely because proponents assert such
an interest that they lack standing under our precedents.

And petitioners are plainly not agents of the State—"“formal” or otherwise.... [T]he most basic
features of an agency relationship are missing here. Agency requires more than mere
authorization to assert a particular interest. “An essential element of agency is the principal's
right to control the agent’s actions.” 1 Restatement (Third) of Agency § 1.01, Comment f'(2005)
(hereinafter Restatement). Yet petitioners answer to no one; they decide for themselves, with no
review, what arguments to make and how to make them. Unlike California’s attorney general,
they are not elected at regular intervals—or elected at all. No provision provides for their
removal....

“If the relationship between two persons is one of agency . . . , the agent owes a fiduciary
obligation to the principal.” 1 Restatement § 1.01, Comment e. But petitioners owe nothing of
the sort to the people of California. Unlike California’s elected officials, they have taken no oath
of office....

v

The Article III requirement that a party invoking the jurisdiction of a federal court seek relief for
a personal, particularized injury serves vital interests going to the role of the Judiciary in our
system of separated powers.... States cannot alter that role simply by issuing to private parties
who otherwise lack standing a ticket to the federal courthouse.

% %k ok

We have never before upheld the standing of a private party to defend the constitutionality of a
state statute when state officials have chosen not to. We decline to do so for the first time here.

Because petitioners have not satisfied their burden to demonstrate standing to appeal the
judgment of the District Court, the Ninth Circuit was without jurisdiction to consider the appeal.
The judgment of the Ninth Circuit is vacated, and the case is remanded with instructions to
dismiss the appeal for lack of jurisdiction.

[The dissenting opinion of Justice Kennedy is omitted].
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United States v. Windsor
2013 WL 3196928 (2013)

JUSTICE KENNEDY delivered the opinion of the Court....
I

In 1996, as some States were beginning to consider the concept of same-sex marriage, and before
any State had acted to permit it, Congress enacted the Defense of Marriage Act (DOMA).
DOMA contains two operative sections: Section 2, which has not been challenged here, allows
States to refuse to recognize same-sex marriages performed under the laws of other States.

Section 3 is at issue here. It amends the Dictionary Act in Title 1, § 7, of the United States Code
to provide a federal definition of “marriage” and “spouse.” Section 3 of DOMA provides as
follows:

“In determining the meaning of any Act of Congress, or of any ruling, regulation,
or interpretation of the various administrative bureaus and agencies of the United
States, the word ‘marriage’ means only a legal union between one man and one
woman as husband and wife, and the word ‘spouse’ refers only to a person of the
opposite sex who is a husband or a wife.”

The definitional provision does not by its terms forbid States from enacting laws permitting
same-sex marriages or civil unions or providing state benefits to residents in that status. The
enactment’s comprehensive definition of marriage for purposes of all federal statutes and other
regulations or directives covered by its terms, however, does control over 1,000 federal laws in
which marital or spousal status is addressed as a matter of federal law.

Edith Windsor and Thea Spyer met in New York City in 1963 and began a long-term
relationship. Windsor and Spyer registered as domestic partners when New York City gave that
right to same-sex couples in 1993. Concerned about Spyer’s health, the couple made the 2007
trip to Canada for their marriage, but they continued to reside in New York City. The State of
New York deems their Ontario marriage to be a valid one.

Spyer died in February 2009, and left her entire estate to Windsor. Because DOMA denies
federal recognition to same-sex spouses, Windsor did not qualify for the marital exemption from
the federal estate tax, which excludes from taxation “any interest in property which passes or has
passed from the decedent to his surviving spouse.” 26 U.S.C. § 2056(a). Windsor paid $363,053
in estate taxes and sought a refund. The Internal Revenue Service denied the refund, concluding
that, under DOMA, Windsor was not a “surviving spouse.” Windsor commenced this refund suit
in the United States District Court for the Southern District of New York. She contended that
DOMA violates the guarantee of equal protection, as applied to the Federal Government through
the Fifth Amendment.

While the tax refund suit was pending, the Attorney General of the United States notified the
Speaker of the House of Representatives, pursuant to 28 U.S.C. § 530D, that the Department of
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Justice would no longer defend the constitutionality of DOMA’s § 3.... The Department of
Justice has submitted many § 530D letters over the years refusing to defend laws it deems
unconstitutional, when, for instance, a federal court has rejected the Government’s defense of a
statute and has issued a judgment against it. This case is unusual, however, because the § 530D
letter was not preceded by an adverse judgment. The letter instead reflected the Executive’s own
conclusion, relying on a definition still being debated and considered in the courts, that
heightened equal protection scrutiny should apply to laws that classify on the basis of sexual
orientation.

Although “the President . . . instructed the Department not to defend the statute in Windsor,” he
also decided “that Section 3 will continue to be enforced by the Executive Branch” and that the
United States had an “interest in providing Congress a full and fair opportunity to participate in
the litigation of those cases.” The stated rationale for this dual-track procedure (determination of
unconstitutionality coupled with ongoing enforcement) was to “recogniz[e] the judiciary as the
final arbiter of the constitutional claims raised.”

In response to the notice from the Attorney General, the Bipartisan Legal Advisory Group
(BLAG) of the House of Representatives voted to intervene in the litigation to defend the
constitutionality of § 3 of DOMA.... The District Court...grant[ed] intervention by BLAG as an
interested party.

On the merits of the tax refund suit, the District Court ruled against the United States.... [T]he
Court of Appeals for the Second Circuit affirmed the District Court’s judgment. It applied
heightened scrutiny to classifications based on sexual orientation, as both the Department and
Windsor had urged. The United States has not complied with the judgment. Windsor has not
received her refund, and the Executive Branch continues to enforce § 3 of DOMA.

In granting certiorari on the question of the constitutionality of § 3 of DOMA, the Court
requested argument on two additional questions: whether the United States’ agreement with
Windsor’s legal position precludes further review and whether BLAG has standing to appeal the
case....

II

There is no dispute that when this case was in the District Court it presented a concrete
disagreement between opposing parties, a dispute suitable for judicial resolution.... Windsor
suffered a redressable injury when she was required to pay estate taxes from which, in her view,
she was exempt but for the alleged invalidity of § 3 of DOMA.

The decision of the Executive not to defend the constitutionality of § 3 in court while continuing
to deny refunds and to assess deficiencies does introduce a complication. Even though the
Executive’s current position was announced before the District Court entered its judgment, the
Government’s agreement with Windsor’s position would not have deprived the District Court of
jurisdiction to entertain and resolve the refund suit; for her injury (failure to obtain a refund
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allegedly required by law) was concrete, persisting, and unredressed. The Government’s
position—agreeing with Windsor's legal contention but refusing to give it effect—meant that
there was a justiciable controversy between the parties, despite what the claimant would find to
be an inconsistency in that stance. Windsor, the Government, BLAG, and the amicus appear to
agree upon that point. The disagreement is over the standing of the parties, or aspiring parties, to
take an appeal in the Court of Appeals and to appear as parties in further proceedings in this
Court....

In this case the United States retains a stake sufficient to support Article III jurisdiction on appeal
and in proceedings before this Court. The judgment in question orders the United States to pay
Windsor the refund she seeks. An order directing the Treasury to pay money is “a real and
immediate economic injury,” indeed as real and immediate as an order directing an individual to
pay a tax. That the Executive may welcome this order to pay the refund if it is accompanied by
the constitutional ruling it wants does not eliminate the injury to the national Treasury if payment
is made, or to the taxpayer if it is not. The judgment orders the United States to pay money that it
would not disburse but for the court’s order. The Government of the United States has a valid
legal argument that it is injured even if the Executive disagrees with § 3 of DOMA, which results
in Windsor's liability for the tax. Windsor’s ongoing claim for funds that the United States
refuses to pay thus establishes a controversy sufficient for Article III jurisdiction. It would be a
different case if the Executive had taken the further step of paying Windsor the refund to which
she was entitled under the District Court's ruling....

While these principles suffice to show that this case presents a justiciable controversy under
Article III, the prudential problems inherent in the Executive’s unusual position require some
further discussion. The Executive’s agreement with Windsor’s legal argument raises the risk that
instead of a “‘real, earnest and vital controversy,”” the Court faces a “friendly, non-adversary,
proceeding ... [in which] ‘a party beaten in the legislature [seeks to] transfer to the courts an
inquiry as to the constitutionality of the legislative act.”” Ashwander v. TVA, 297 U.S. 288, 346
(1936) (Brandeis, J., concurring). Even when Article III permits the exercise of federal
jurisdiction, prudential considerations demand that the Court insist upon “that concrete
adverseness which sharpens the presentation of issues upon which the court so largely depends
for illumination of difficult constitutional questions.” Baker v. Carr, 369 U.S. 186, 204 (1962).

There are, of course, reasons to hear a case and issue a ruling even when one party is reluctant to
prevail in its position. Unlike Article III requirements—which must be satisfied by the parties
before judicial consideration is appropriate—the relevant prudential factors that counsel against
hearing this case are subject to “countervailing considerations [that] may outweigh the concerns
underlying the usual reluctance to exert judicial power.” Warth, 422 U.S., at 500-501 One
consideration is the extent to which adversarial presentation of the issues is assured by the
participation of amici curiae prepared to defend with vigor the constitutionality of the legislative
act....

In the case now before the Court the attorneys for BLAG present a substantial argument for the
constitutionality of § 3 of DOMA. BLAG’s sharp adversarial presentation of the issues satisfies
the prudential concerns that otherwise might counsel against hearing an appeal from a decision
with which the principal parties agree. Were this Court to hold that prudential rules require it to
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dismiss the case, and, in consequence, that the Court of Appeals erred in failing to dismiss it as
well, extensive litigation would ensue. The district courts in 94 districts throughout the Nation
would be without precedential guidance not only in tax refund suits but also in cases involving
the whole of DOMA’s sweep involving over 1,000 federal statutes and a myriad of federal
regulations.... Rights and privileges of hundreds of thousands of persons would be adversely
affected, pending a case in which all prudential concerns about justiciability are absent. That
numerical prediction may not be certain, but it is certain that the cost in judicial resources and
expense of litigation for all persons adversely affected would be immense. True, the very extent
of DOMA'’s mandate means that at some point a case likely would arise without the prudential
concerns raised here; but the costs, uncertainties, and alleged harm and injuries likely would
continue for a time measured in years before the issue is resolved. In these unusual and urgent
circumstances, the very term “prudential” counsels that it is a proper exercise of the Court’s
responsibility to take jurisdiction. For these reasons, the prudential and Article III requirements
are met here; and, as a consequence, the Court need not decide whether BLAG would have
standing to challenge the District Court's ruling and its affirmance in the Court of Appeals on
BLAG’s own authority.

The Court’s conclusion that this petition may be heard on the merits does not imply that no
difficulties would ensue if this were a common practice in ordinary cases. The Executive’s
failure to defend the constitutionality of an Act of Congress based on a constitutional theory not
yet established in judicial decisions has created a procedural dilemma. On the one hand, as noted,
the Government’s agreement with Windsor raises questions about the propriety of entertaining a
suit in which it seeks affirmance of an order invalidating a federal law and ordering the United
States to pay money. On the other hand, if the Executive’s agreement with a plaintiff that a law is
unconstitutional is enough to preclude judicial review, then the Supreme Court’s primary role in
determining the constitutionality of a law that has inflicted real injury on a plaintiff who has
brought a justiciable legal claim would become only secondary to the President’s. This would
undermine the clear dictate of the separation-of-powers principle that “when an Act of Congress
is alleged to conflict with the Constitution, ‘[i]t is emphatically the province and duty of the
judicial department to say what the law is.”” Zivotofsky v. Clinton, 566 U.S. —— —— (2012)
(slip op., at 7) (quoting Marbury v. Madison, 1 Cranch 137, 177 (1803)). Similarly, with respect
to the legislative power, when Congress has passed a statute and a President has signed it, it
poses grave challenges to the separation of powers for the Executive at a particular moment to be
able to nullify Congress’ enactment solely on its own initiative and without any determination
from the Court.

The Court’s jurisdictional holding, it must be underscored, does not mean the arguments for
dismissing this dispute on prudential grounds lack substance. Yet the difficulty the Executive
faces should be acknowledged. When the Executive makes a principled determination that a
statute is unconstitutional, it faces a difficult choice. Still, there is no suggestion here that it is
appropriate for the Executive as a matter of course to challenge statutes in the judicial forum
rather than making the case to Congress for their amendment or repeal. The integrity of the
political process would be at risk if difficult constitutional issues were simply referred to the
Court as a routine exercise. But this case is not routine. And the capable defense of the law by
BLAG ensures that these prudential issues do not cloud the merits question, which is one of
immediate importance to the Federal Government and to hundreds of thousands of persons.
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These circumstances support the Court's decision to proceed to the merits....

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and with whom THE CHIEF JUSTICE joins as
to Part I, dissenting....

A

The Court is eager—hungry—to tell everyone its view of the legal question at the heart of this
case. Standing in the way is an obstacle, a technicality of little interest to anyone but the people
of We the People, who created it as a barrier against judges' intrusion into their lives. They gave
judges, in Article III, only the “judicial Power,” a power to decide not abstract questions but real,
concrete “Cases” and “Controversies.” Yet the plaintiff and the Government agree entirely on
what should happen in this lawsuit. They agree that the court below got it right; and they agreed
in the court below that the court below that one got it right as well. What, then, are we doing
here?

The answer lies at the heart of the jurisdictional portion of today’s opinion, where a single
sentence lays bare the majority’s vision of our role. The Court says that we have the power to
decide this case because if we did not, then our “primary role in determining the constitutionality
of a law” (at least one that “has inflicted real injury on a plaintiff’) would “become only
secondary to the President’s.” But wait, the reader wonders—W indsor won below, and so cured
her injury, and the President was glad to see it. True, says the majority, but judicial review must
march on regardless, lest we “undermine the clear dictate of the separation-of-powers principle
that when an Act of Congress is alleged to conflict with the Constitution, it is emphatically the
province and duty of the judicial department to say what the law is.”

That is jaw-dropping. It is an assertion of judicial supremacy over the people's Representatives in
Congress and the Executive. It envisions a Supreme Court standing (or rather enthroned) at the
apex of government, empowered to decide all constitutional questions, always and everywhere
“primary” in its role.

This image of the Court would have been unrecognizable to those who wrote and ratified our
national charter. They knew well the dangers of “primary” power, and so created branches of
government that would be “perfectly co-ordinate by the terms of their common commission,”
none of which branches could “pretend to an exclusive or superior right of settling the
boundaries between their respective powers.” The Federalist, No. 49, p. 314 (C. Rossiter ed.
1961) (J. Madison). The people did this to protect themselves. They did it to guard their right to
self-rule against the black-robed supremacy that today’s majority finds so attractive. So it was
that Madison could confidently state, with no fear of contradiction, that there was nothing of
“greater intrinsic value” or “stamped with the authority of more enlightened patrons of liberty”
than a government of separate and coordinate powers. Id., No. 47, at 301.

For this reason we are quite forbidden to say what the law is whenever (as today’s opinion
asserts) “‘an Act of Congress is alleged to conflict with the Constitution.”” We can do so only

299

10
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when that allegation will determine the outcome of a lawsuit, and is contradicted by the other
party. The “judicial Power” is not, as the majority believes, the power “‘to say what the law is,
giving the Supreme Court the “primary role in determining the constitutionality of laws.” The
majority must have in mind one of the foreign constitutions that pronounces such primacy for its
constitutional court and allows that primacy to be exercised in contexts other than a lawsuit. The
judicial power as Americans have understood it (and their English ancestors before them) is the
power to adjudicate, with conclusive effect, disputed government claims (civil or criminal)
against private persons, and disputed claims by private persons against the government or other
private persons. Sometimes (though not always) the parties before the court disagree not with
regard to the facts of their case (or not only with regard to the facts) but with regard to the
applicable law—in which event (and on/y in which event) it becomes the “‘province and duty of
the judicial department to say what the law is.””

299

In other words, declaring the compatibility of state or federal laws with the Constitution is not
only not the “primary role” of this Court, it is not a separate, free-standing role at all. We
perform that role incidentally—by accident, as it were—when that is necessary to resolve the
dispute before us. Then, and only then, does it become “‘the province and duty of the judicial
department to say what the law is.”” That is why, in 1793, we politely declined the Washington
Administration’s request to “say what the law is” on a particular treaty matter that was not the
subject of a concrete legal controversy.... Our authority begins and ends with the need to
adjudge the rights of an injured party who stands before us seeking redress.

That is completely absent here. Windsor’s injury was cured by the judgment in her favor. And
while, in ordinary circumstances, the United States is injured by a directive to pay a tax refund,
this suit is far from ordinary. Whatever injury the United States has suffered will surely not be
redressed by the action that it, as a litigant, asks us to take. The final sentence of the Solicitor
General’s brief on the merits reads: “For the foregoing reasons, the judgment of the court of
appeals should be affirmed.” Brief for United States (merits) 54 (emphasis added). That will not
cure the Government's injury, but carve it into stone. One could spend many fruitless afternoons
ransacking our library for any other petitioner’s brief seeking an affirmance of the judgment
against it. What the petitioner United States asks us to do in the case before us is exactly what the
respondent Windsor asks us to do: not to provide relief from the judgment below but to say that
that judgment was correct. And the same was true in the Court of Appeals: Neither party sought
to undo the judgment for Windsor, and so that court should have dismissed the appeal (just as we
should dismiss) for lack of jurisdiction. Since both parties agreed with the judgment of the
District Court for the Southern District of New York, the suit should have ended there. The
further proceedings have been a contrivance, having no object in mind except to elevate a
District Court judgment that has no precedential effect in other courts, to one that has
precedential effect throughout the Second Circuit, and then (in this Court) precedential effect
throughout the United States....

The majority’s discussion of the requirements of Article III bears no resemblance to our
jurisprudence.... It...call[s] the requirement of adverseness a “prudential” aspect of standing. Of
standing. That is incomprehensible. A plaintiff (or appellant) can have all the standing in the
world...and yet no Article III controversy may be before the court. Article III requires not just a
plaintiff (or appellant) who has standing to complain but an opposing party who denies the
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validity of the complaint.... The question here is not whether, as the majority puts it, “the United
States retains a stake sufficient to support Article III jurisdiction,” the question is whether there
is any controversy (which requires contradiction) between the United States and Ms. Windsor.
There is not....

It may be argued that if what we say is true some Presidential determinations that statutes are
unconstitutional will not be subject to our review. That is as it should be, when both the
President and the plaintiff agree that the statute is unconstitutional. Where the Executive is
enforcing an unconstitutional law, suit will of course lie; but if, in that suit, the Executive admits
the unconstitutionality of the law, the litigation should end in an order or a consent decree
enjoining enforcement. This suit saw the light of day only because the President enforced the Act
(and thus gave Windsor standing to sue) even though he believed it unconstitutional. He could
have equally chosen (more appropriately, some would say) neither to enforce nor to defend the
statute he believed to be unconstitutional—in which event Windsor would not have been injured,
the District Court could not have refereed this friendly scrimmage, and the Executive’s
determination of unconstitutionality would have escaped this Court’s desire to blurt out its view
of the law. The matter would have been left, as so many matters ought to be left, to a tug of war
between the President and the Congress, which has innumerable means (up to and including
impeachment) of compelling the President to enforce the laws it has written. Or the President
could have evaded presentation of the constitutional issue to this Court simply by declining to
appeal the District Court and Court of Appeals dispositions he agreed with. Be sure of this much:
If a President wants to insulate his judgment of unconstitutionality from our review, he can.
What the views urged in this dissent produce is not insulation from judicial review but insulation
from Executive contrivance....

[The dissenting opinions of Chief Justice Roberts and Justice Alito are omitted. ]
Insert the following on page 71, in place of note 2:

2. Windsor is similar to Perry in that the named defendants are “friendly” to them, and indeed
the result of this friendliness is a positive outcome for the plaintiffs in both cases. Indeed, it is the
friendliness of the defendants—referred to by Justice Scalia in his Windsor dissent as “Executive
contrivance”—that results in a finding of no standing in Perry but standing in Windsor. Yet are
these conclusions regarding standing consistent with the rationales for the standing doctrine?
Consider, in this regard, Justice Kennedy’s dissent in Perry:

There is much irony in the Court’s approach to justiciability in this case. A prime
purpose of justiciability is to ensure vigorous advocacy, yet the Court insists upon
litigation conducted by state officials whose preference is to lose the case.

Hollingsworth v. Perry, 2013 WL 3196927, at *21 (2013) (Kennedy, J., dissenting). Yet is this
statement consistent with Justice Kennedy’s opinion finding standing in Windsor? Or does he

have a convincing way of distinguishing the two cases?

Six of the nine Justices voted consistently across the two cases regarding standing, with Chief
Justice Roberts and Justice Scalia finding standing in neither case and Justices Kennedy, Thomas,
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Alito, and Sotomayor finding standing in both cases. The remaining three—Justices Ginsburg,
Breyer, and Kagan—found standing in Windsor but not in Perry. Can this latter group be
accused of allowing their conclusions on standing to be shaded by their likely preferred
outcomes in the cases, given that both outcomes were seen as wins for the pro-gay rights position
and—at least as evidenced by the vote on the merits of the constitutional claims in Windsor

(examined in Chapter 5)—these three Justices side with the pro-gay rights position on the
merits?
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Chapter 5: Due Process and Equal Protection in Tandem:
Marriage, Parenting, and Public Employment

Insert the following on page 454, following note 4:

5. In Hollingsworth v. Perry, 2013 WL 3196927 (2013) the U.S. Supreme Court held that the
Ninth Circuit lacked jurisdiction to hear the case and ordered it to dismiss the appeal.
Accordingly, the opinion no longer has precedential value.

Insert the following on page 457, in place of Commonwealth of Massachusetts v. United
States Department of Health and Human Services:

United States v. Windsor
2013 WL 3196928 (2013)

[At issue in this case is a challenge to the constitutionality of Section 3 of the Defense of
Marriage Act. In an earlier section of the opinion, excerpted in Chapter 2, the Court found that
both it and the Court of Appeals had jurisdiction to review the trial court’s decision declaring
Section 3 to be unconstitutional. In the excerpt that follows, the Court addresses the merits of the
challenge.]

JUSTICE KENNEDY delivered the opinion of the Court....

11

When at first Windsor and Spyer longed to marry, neither New York nor any other State granted
them that right. After waiting some years, in 2007 they traveled to Ontario to be married there....

Slowly at first and then in rapid course, the laws of New York came to acknowledge the urgency
of this issue for same-sex couples who wanted to affirm their commitment to one another before
their children, their family, their friends, and their community. And so New York recognized
same-sex marriages performed elsewhere; and then it later amended its own marriage laws to
permit same-sex marriage. New York, in common with, as of this writing, 11 other States and the
District of Columbia, decided that same-sex couples should have the right to marry and so live
with pride in themselves and their union and in a status of equality with all other married
persons....

Against this background of lawful same-sex marriage in some States, the design, purpose, and
effect of DOMA should be considered as the beginning point in deciding whether it is valid
under the Constitution. By history and tradition the definition and regulation of marriage, as will
be discussed in more detail, has been treated as being within the authority and realm of the
separate States. Yet it is further established that Congress, in enacting discrete statutes, can make
determinations that bear on marital rights and privileges.... Congress has the power both to
ensure efficiency in the administration of its programs and to choose what larger goals and
policies to pursue....
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In addressing the interaction of state domestic relations and federal immigration law Congress
determined that marriages “entered into for the purpose of procuring an alien's admission [to the
United States] as an immigrant” will not qualify the noncitizen for that status, even if the
noncitizen's marriage is valid and proper for state-law purposes. And in establishing income-
based criteria for Social Security benefits, Congress decided that although state law would
determine in general who qualifies as an applicant's spouse, common-law marriages also should
be recognized, regardless of any particular State's view on these relationships.

Though these discrete examples establish the constitutionality of limited federal laws that
regulate the meaning of marriage in order to further federal policy, DOMA has a far greater
reach; for it enacts a directive applicable to over 1,000 federal statutes and the whole realm of
federal regulations. And its operation is directed to a class of persons that the laws of New York,
and of 11 other States, have sought to protect....

In order to assess the validity of that intervention it is necessary to discuss the extent of the state
power and authority over marriage as a matter of history and tradition. State laws defining and
regulating marriage, of course, must respect the constitutional rights of persons, see, e.g., Loving
v. Virginia, 388 U.S. 1 (1967); but, subject to those guarantees, “regulation of domestic relations”
is “an area that has long been regarded as a virtually exclusive province of the States.” Sosna v.
lowa, 419 U.S. 393, 404 (1975)....

Consistent with this allocation of authority, the Federal Government, through our history, has
deferred to state-law policy decisions with respect to domestic relations. In De Sylva v.
Ballentine, 351 U.S. 570 (1956), for example, the Court held that, “[t]o decide who is the widow
or widower of a deceased author, or who are his executors or next of kin,” under the Copyright
Act “requires a reference to the law of the State which created those legal relationships” because
“there is no federal law of domestic relations.” In order to respect this principle, the federal
courts, as a general rule, do not adjudicate issues of marital status even when there might
otherwise be a basis for federal jurisdiction....

Marriage laws vary in some respects from State to State. For example, the required minimum age
is 16 in Vermont, but only 13 in New Hampshire. Likewise the permissible degree of
consanguinity can vary (most States permit first cousins to marry, but a handful—such as lowa
and Washington—prohibit the practice). But these rules are in every event consistent within each
State.

Against this background DOMA rejects the long-established precept that the incidents, benefits,
and obligations of marriage are uniform for all married couples within each State, though they
may vary, subject to constitutional guarantees, from one State to the next. Despite these
considerations, it is unnecessary to decide whether this federal intrusion on state power is a
violation of the Constitution because it disrupts the federal balance. The State’s power in
defining the marital relation is of central relevance in this case quite apart from principles of
federalism. Here the State’s decision to give this class of persons the right to marry conferred
upon them a dignity and status of immense import. When the State used its historic and essential
authority to define the marital relation in this way, its role and its power in making the decision
enhanced the recognition, dignity, and protection of the class in their own community. DOMA,
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because of its reach and extent, departs from this history and tradition of reliance on state law to
define marriage. “‘[D]iscriminations of an unusual character especially suggest careful
consideration to determine whether they are obnoxious to the constitutional provision.’”” Romer v.
Evans, 517 U.S. 620, 633 (1996).

The Federal Government uses this state-defined class for the opposite purpose—to impose
restrictions and disabilities. That result requires this Court now to address whether the resulting
injury and indignity is a deprivation of an essential part of the liberty protected by the Fifth
Amendment....

The States’ interest in defining and regulating the marital relation, subject to constitutional
guarantees, stems from the understanding that marriage is more than a routine classification for
purposes of certain statutory benefits. Private, consensual sexual intimacy between two adult
persons of the same sex may not be punished by the State, and it can form “but one element in a
personal bond that is more enduring.” Lawrence v. Texas, 539 U.S. 558, 567 (2003). By its
recognition of the validity of same-sex marriages performed in other jurisdictions and then by
authorizing same-sex unions and same-sex marriages, New York sought to give further
protection and dignity to that bond....

1Y%

DOMA seeks to injure the very class New York seeks to protect. By doing so it violates basic
due process and equal protection principles applicable to the Federal Government. See U.S.
Const., Amdt. 5; Bolling v. Sharpe, 347 U.S. 497 (1954). The Constitution’s guarantee of
equality “must at the very least mean that a bare congressional desire to harm a politically
unpopular group cannot” justify disparate treatment of that group. Department of Agriculture v.
Moreno, 413 U.S. 528, 534-535 (1973). In determining whether a law is motived by an improper
animus or purpose, “‘[d]iscriminations of an unusual character’ especially require careful
consideration. Supra, at 19 (quoting Romer, supra, at 633). DOMA cannot survive under these
principles. The responsibility of the States for the regulation of domestic relations is an important
indicator of the substantial societal impact the State's classifications have in the daily lives and
customs of its people. DOMA’s unusual deviation from the usual tradition of recognizing and
accepting state definitions of marriage here operates to deprive same-sex couples of the benefits
and responsibilities that come with the federal recognition of their marriages. This is strong
evidence of a law having the purpose and effect of disapproval of that class. The avowed purpose
and practical effect of the law here in question are to impose a disadvantage, a separate status,
and so a stigma upon all who enter into same-sex marriages made lawful by the unquestioned
authority of the States.

The history of DOMA’s enactment and its own text demonstrate that interference with the equal
dignity of same-sex marriages, a dignity conferred by the States in the exercise of their sovereign
power, was more than an incidental effect of the federal statute. It was its essence.... The House
concluded that DOMA expresses “both moral disapproval of homosexuality, and a moral
conviction that heterosexuality better comports with traditional (especially Judeo—Christian)
morality.” The stated purpose of the law was to promote an “interest in protecting the traditional
moral teachings reflected in heterosexual-only marriage laws.” Were there any doubt of this far-
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reaching purpose, the title of the Act confirms it: The Defense of Marriage.

The arguments put forward by BLAG are just as candid about the congressional purpose to
influence or interfere with state sovereign choices about who may be married. As the title and
dynamics of the bill indicate, its purpose is to discourage enactment of state same-sex marriage
laws and to restrict the freedom and choice of couples married under those laws if they are
enacted. The congressional goal was “to put a thumb on the scales and influence a state's
decision as to how to shape its own marriage laws.” The Act’s demonstrated purpose is to ensure
that if any State decides to recognize same-sex marriages, those unions will be treated as second-
class marriages for purposes of federal law. This raises a most serious question under the
Constitution's Fifth Amendment.

DOMA’s operation in practice confirms this purpose. When New York adopted a law to permit
same-sex marriage, it sought to eliminate inequality; but DOMA frustrates that objective through
a system-wide enactment with no identified connection to any particular area of federal law.
DOMA writes inequality into the entire United States Code. The particular case at hand concerns
the estate tax, but DOMA is more than a simple determination of what should or should not be
allowed as an estate tax refund. Among the over 1,000 statutes and numerous federal regulations
that DOMA controls are laws pertaining to Social Security, housing, taxes, criminal sanctions,
copyright, and veterans’ benefits.

DOMA’s principal effect is to identify a subset of state-sanctioned marriages and make them
unequal. The principal purpose is to impose inequality, not for other reasons like governmental
efficiency.... By creating two contradictory marriage regimes within the same State, DOMA
forces same-sex couples to live as married for the purpose of state law but unmarried for the
purpose of federal law, thus diminishing the stability and predictability of basic personal
relations the State has found it proper to acknowledge and protect. By this dynamic DOMA
undermines both the public and private significance of state-sanctioned same-sex marriages; for
it tells those couples, and all the world, that their otherwise valid marriages are unworthy of
federal recognition. This places same-sex couples in an unstable position of being in a second-
tier marriage. The differentiation demeans the couple, whose moral and sexual choices the
Constitution protects, see Lawrence, 539 U.S. 558, and whose relationship the State has sought
to dignify. And it humiliates tens of thousands of children now being raised by same-sex couples.
The law in question makes it even more difficult for the children to understand the integrity and
closeness of their own family and its concord with other families in their community and in their
daily lives.

Under DOMA, same-sex married couples have their lives burdened, by reason of government
decree, in visible and public ways. By its great reach, DOMA touches many aspects of married
and family life, from the mundane to the profound....

DOMA also brings financial harm to children of same-sex couples. It raises the cost of health
care for families by taxing health benefits provided by employers to their workers’ same-sex
spouses. And it denies or reduces benefits allowed to families upon the loss of a spouse and
parent, benefits that are an integral part of family security....
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The power the Constitution grants it also restrains. And though Congress has great authority to
design laws to fit its own conception of sound national policy, it cannot deny the liberty
protected by the Due Process Clause of the Fifth Amendment.

What has been explained to this point should more than suffice to establish that the principal
purpose and the necessary effect of this law are to demean those persons who are in a lawful
same-sex marriage. This requires the Court to hold, as it now does, that DOMA is
unconstitutional as a deprivation of the liberty of the person protected by the Fifth Amendment
of the Constitution.

The liberty protected by the Fifth Amendment’s Due Process Clause contains within it the
prohibition against denying to any person the equal protection of the laws. While the Fifth
Amendment itself withdraws from Government the power to degrade or demean in the way this
law does, the equal protection guarantee of the Fourteenth Amendment makes that Fifth
Amendment right all the more specific and all the better understood and preserved.

The class to which DOMA directs its restrictions and restraints are those persons who are joined
in same-sex marriages made lawful by the State. DOMA singles out a class of persons deemed
by a State entitled to recognition and protection to enhance their own liberty. It imposes a
disability on the class by refusing to acknowledge a status the State finds to be dignified and
proper. DOMA instructs all federal officials, and indeed all persons with whom same-sex
couples interact, including their own children, that their marriage is less worthy than the
marriages of others. The federal statute is invalid, for no legitimate purpose overcomes the
purpose and effect to disparage and to injure those whom the State, by its marriage laws, sought
to protect in personhood and dignity. By seeking to displace this protection and treating those
persons as living in marriages less respected than others, the federal statute is in violation of the
Fifth Amendment. This opinion and its holding are confined to those lawful marriages....

Chief Justice ROBERTS, dissenting.

I agree with JUSTICE SCALIA that this Court lacks jurisdiction to review the decisions of the
courts below. On the merits of the constitutional dispute the Court decides to decide, I also agree
with JUSTICE SCALIA that Congress acted constitutionally in passing the Defense of Marriage Act
(DOMA). Interests in uniformity and stability amply justified Congress’s decision to retain the
definition of marriage that, at that point, had been adopted by every State in our Nation, and
every nation in the world....

The majority sees a more sinister motive, pointing out that the Federal Government has generally
(though not uniformly) deferred to state definitions of marriage in the past.... At least without
some more convincing evidence that the Act’s principal purpose was to codify malice, and that it
furthered no legitimate government interests, I would not tar the political branches with the brush
of bigotry.

But while I disagree with the result to which the majority’s analysis leads it in this case, I think it
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more important to point out that its analysis leads no further. The Court does not have before it,
and the logic of its opinion does not decide, the distinct question whether the States, in the
exercise of their “historic and essential authority to define the marital relation,” may continue to
utilize the traditional definition of marriage.

The majority goes out of its way to make this explicit in the penultimate sentence of its
opinion.... In my view, though, the disclaimer is a logical and necessary consequence of the
argument the majority has chosen to adopt. The dominant theme of the majority opinion is that
the Federal Government’s intrusion into an area ‘“central to state domestic relations law
applicable to its residents and citizens” is sufficiently “unusual” to set off alarm bells. I think the
majority goes off course, as I have said, but it is undeniable that its judgment is based on
federalism.

The majority extensively chronicles DOMA’s departure from the normal allocation of
responsibility between State and Federal Governments.... But there is no such departure when
one State adopts or keeps a definition of marriage that differs from that of its neighbor....

We may in the future have to resolve challenges to state marriage definitions affecting same-sex
couples. That issue, however, is not before us in this case.... I write only to highlight the limits
of the majority’s holding and reasoning today, lest its opinion be taken to resolve not only a
question that I believe is not properly before us—DOMA’s constitutionality—but also a question
that all agree, and the Court explicitly acknowledges, is not at issue.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and with whom THE CHIEF JUSTICE joins as
to Part I, dissenting.

II

A

There are many remarkable things about the majority’s merits holding. The first is how rootless
and shifting its justifications are. For example, the opinion starts with seven full pages about the
traditional power of States to define domestic relations—initially fooling many readers, I am sure,
into thinking that this is a federalism opinion.... Even after the opinion has formally disclaimed
reliance upon principles of federalism, mentions of “the usual tradition of recognizing and
accepting state definitions of marriage” continue. What to make of this? The opinion never
explains. My guess is that the majority, while reluctant to suggest that defining the meaning of
“marriage” in federal statutes is unsupported by any of the Federal Government’s enumerated
powers, nonetheless needs some rhetorical basis to support its pretense that today's prohibition of
laws excluding same-sex marriage is confined to the Federal Government (leaving the second,
state-law shoe to be dropped later, maybe next Term). But I am only guessing.

Equally perplexing are the opinion’s references to “the Constitution’s guarantee of equality.”
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Near the end of the opinion, we are told that although the “equal protection guarantee of the
Fourteenth Amendment makes [the] Fifth Amendment [due process] right all the more specific
and all the better understood and preserved”—what can that mean?—"the Fifth Amendment
itself withdraws from Government the power to degrade or demean in the way this law does.”
The only possible interpretation of this statement is that the Equal Protection Clause, even the
Equal Protection Clause as incorporated in the Due Process Clause, is not the basis for today’s
holding. But the portion of the majority opinion that explains why DOMA is unconstitutional
(Part IV) begins by citing Bolling v. Sharpe, 347 U.S. 497 (1954), Department of Agriculture v.
Moreno, 413 U.S. 528 (1973), and Romer v. Evans, 517 U.S. 620 (1996)—all of which are
equal-protection cases. And those three cases are the only authorities that the Court cites in Part
IV about the Constitution’s meaning, except for its citation of Lawrence v. Texas, 539 U.S. 558
(2003) (not an equal-protection case) to support its passing assertion that the Constitution
protects the “moral and sexual choices” of same-sex couples.

Moreover, if this is meant to be an equal-protection opinion, it is a confusing one. The opinion
does not resolve and indeed does not even mention what had been the central question in this
litigation: whether, under the Equal Protection Clause, laws restricting marriage to a man and a
woman are reviewed for more than mere rationality.... In accord with my previously expressed
skepticism about the Court’s “tiers of scrutiny” approach, I would review this classification only
for its rationality. As nearly as I can tell, the Court agrees with that; its opinion does not apply
strict scrutiny, and its central propositions are taken from rational-basis cases like Moreno. But
the Court certainly does not apply anything that resembles that deferential framework.

The majority opinion need not get into the strict-vs.-rational-basis scrutiny question, and need
not justify its holding under either, because it says that DOMA is unconstitutional as “a
deprivation of the liberty of the person protected by the Fifth Amendment of the Constitution”;
that it violates “basic due process” principles; and that it inflicts an “injury and indignity” of a
kind that denies “an essential part of the liberty protected by the Fifth Amendment.” The
majority never utters the dread words “substantive due process,” perhaps sensing the disrepute

into which that doctrine has fallen, but that is what those statements mean....

Some might conclude that this loaf could have used a while longer in the oven. But that would be
wrong; it is already overcooked. The most expert care in preparation cannot redeem a bad recipe.
The sum of all the Court's nonspecific hand-waving is that this law is invalid (maybe on equal-
protection grounds, maybe on substantive-due-process grounds, and perhaps with some
amorphous federalism component playing a role) because it is motivated by a “‘bare . . . desire to
harm’” couples in same-sex marriages. It is this proposition with which I will therefore engage.

B

[E]ven setting aside traditional moral disapproval of same-sex marriage (or indeed same-sex sex),
there are many perfectly valid—indeed, downright boring—justifying rationales for this
legislation. Their existence ought to be the end of this case....
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To choose just one of these defenders’ arguments, DOMA avoids difficult choice-of-law issues
that will now arise absent a uniform federal definition of marriage. Imagine a pair of women who
marry in Albany and then move to Alabama, which does not “recognize as valid any marriage of
parties of the same sex.” When the couple files their next federal tax return, may it be a joint
one? Which State's law controls, for federal-law purposes: their State of celebration (which
recognizes the marriage) or their State of domicile (which does not)? (Does the answer depend
on whether they were just visiting in Albany?) Are these questions to be answered as a matter of
federal common law, or perhaps by borrowing a State's choice-of-law rules? If so, which State’s?
And what about States where the status of an out-of-state same-sex marriage is an unsettled
question under local law? DOMA avoided all of this uncertainty by specifying which marriages
would be recognized for federal purposes. That is a classic purpose for a definitional provision.

Further, DOMA preserves the intended effects of prior legislation against then-unforeseen
changes in circumstance. When Congress provided (for example) that a special estate-tax
exemption would exist for spouses, this exemption reached only opposite-sex spouses—those
being the only sort that were recognized in any State at the time of DOMA's passage. When it
became clear that changes in state law might one day alter that balance, DOMA's definitional
section was enacted to ensure that state-level experimentation did not automatically alter the
basic operation of federal law, unless and until Congress made the further judgment to do so on
its own. That is not animus—just stabilizing prudence....

% %k ok

The penultimate sentence of the majority's opinion is a naked declaration that “[t]his opinion and
its holding are confined” to those couples “joined in same-sex marriages made lawful by the
State.” I have heard such “bald, unreasoned disclaimer[s]” before. Lawrence, 539 U.S., at 604.
When the Court declared a constitutional right to homosexual sodomy, we were assured that the
case had nothing, nothing at all to do with “whether the government must give formal
recognition to any relationship that homosexual persons seek to enter.” Id., at 578. Now we are
told that DOMA is invalid because it “demeans the couple, whose moral and sexual choices the
Constitution protects”—with an accompanying citation of Lawrence. It takes real cheek for
today’s majority to assure us, as it is going out the door, that a constitutional requirement to give
formal recognition to same-sex marriage is not at issue here—when what has preceded that
assurance is a lecture on how superior the majority's moral judgment in favor of same-sex
marriage is to the Congress's hateful moral judgment against it. I promise you this: The only
thing that will “confine” the Court's holding is its sense of what it can get away with.

I do not mean to suggest disagreement with THE CHIEF JUSTICE’S view that lower federal courts
and state courts can distinguish today’s case when the issue before them is state denial of marital
status to same-sex couples—or even that this Court could theoretically do so. Lord, an opinion
with such scatter-shot rationales as this one (federalism noises among them) can be distinguished
in many ways. And deserves to be. State and lower federal courts should take the Court at its
word and distinguish away.

In my opinion, however, the view that this Court will take of state prohibition of same-sex
marriage is indicated beyond mistaking by today’s opinion. As I have said, the real rationale of
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today’s opinion, whatever disappearing trail of its legalistic argle-bargle one chooses to follow,
is that DOMA is motivated by “‘bare ... desire to harm’” couples in same-sex marriages. How
easy it is, indeed how inevitable, to reach the same conclusion with regard to state laws denying
same-sex couples marital status. Consider how easy (inevitable) it is to make the following
substitutions in a passage from today's opinion:

“DOMA’s This state law’s principal effect is to identify a subset of state-
sanetioned—marriages constitutionally protected sexual relationships, see
Lawrence, and make them unequal. The principal purpose is to impose inequality,
not for other reasons like governmental efficiency. Responsibilities, as well as
rights, enhance the dignity and integrity of the person. And DOMA this state law
contrives to deprive some couples married-under-the-laws-eftheirState enjoying
constitutionally protected sexual relationships, but not other couples, of both
rights and responsibilities.”

Or try this passage:

“BDOMAL This state law tells those couples, and all the world, that their
otherwise valid marriages relationships are unworthy of federal state recognition.
This places same-sex couples in an unstable position of being in a second-tier
marriage relationship. The differentiation demeans the couple, whose moral and
sexual choices the Constitution protects, see Lawrence,....”

Or this—which does not even require alteration, except as to the invented number:

“And it humiliates tens—ef thousands of children now being raised by same-sex
couples. The law in question makes it even more difficult for the children to
understand the integrity and closeness of their own family and its concord with
other families in their community and in their daily lives.”

Similarly transposable passages—deliberately transposable, I think—abound. In sum, that Court
which finds it so horrific that Congress irrationally and hatefully robbed same-sex couples of the
“personhood and dignity” which state legislatures conferred upon them, will of a certitude be
similarly appalled by state legislatures’ irrational and hateful failure to acknowledge that
“personhood and dignity” in the first place. As far as this Court is concerned, no one should be
fooled; it is just a matter of listening and waiting for the other shoe.

By formally declaring anyone opposed to same-sex marriage an enemy of human decency, the
majority arms well every challenger to a state law restricting marriage to its traditional definition.
Henceforth those challengers will lead with this Court’s declaration that there is “no legitimate
purpose” served by such a law, and will claim that the traditional definition has “the purpose and
effect to disparage and to injure” the “personhood and dignity” of same-sex couples. The
majority’s limiting assurance will be meaningless in the face of language like that, as the
majority well knows. That is why the language is there....

Some will rejoice in today’s decision, and some will despair at it; that is the nature of a
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controversy that matters so much to so many. But the Court has cheated both sides, robbing the
winners of an honest victory, and the losers of the peace that comes from a fair defeat. We owed
both of them better. I dissent.

[The dissenting opinion of Justice Alito is omitted.]

Insert the following new sub-section on page 467, immediately before section C:

4. The Final Same-Sex Marriage Case?

Obergefell v. Hodges
2015 WL 2473451 (2015)

JUSTICE KENNEDY delivered the opinion of the Court....
I

These cases come from Michigan, Kentucky, Ohio, and Tennessee, States that define marriage as
a union between one man and one woman. The petitioners are 14 same-sex couples and two men
whose same-sex partners are deceased. The respondents are state officials responsible for
enforcing the laws in question. The petitioners claim the respondents violate the Fourteenth
Amendment by denying them the right to marry or to have their marriages, lawfully performed in
another State, given full recognition....

This Court granted review, limited to two questions. The first, presented by the cases from
Michigan and Kentucky, is whether the Fourteenth Amendment requires a State to license a
marriage between two people of the same sex. The second, presented by the cases from Ohio,
Tennessee, and, again, Kentucky, is whether the Fourteenth Amendment requires a State to
recognize a same-sex marriage licensed and performed in a State which does grant that right.

11

Petitioner James Obergefell, a plaintiff in the Ohio case, met John Arthur over two decades ago.
They fell in love and started a life together, establishing a lasting, committed relation. In 2011,
however, Arthur was diagnosed with amyotrophic lateral sclerosis, or ALS. This debilitating
disease is progressive, with no known cure. Two years ago, Obergefell and Arthur decided to
commit to one another, resolving to marry before Arthur died. To fulfill their mutual promise,
they traveled from Ohio to Maryland, where same-sex marriage was legal. It was difficult for
Arthur to move, and so the couple were wed inside a medical transport plane as it remained on
the tarmac in Baltimore. Three months later, Arthur died. Ohio law does not permit Obergefell to
be listed as the surviving spouse on Arthur’s death certificate. By statute, they must remain
strangers even in death, a state-imposed separation Obergefell deems ‘“‘hurtful for the rest of time.”
He brought suit to be shown as the surviving spouse on Arthur’s death certificate.
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April DeBoer and Jayne Rowse are co-plaintiffs in the case from Michigan.... In 2009, DeBoer
and Rowse fostered and then adopted a baby boy. Later that same year, they welcomed another
son into their family. The new baby, born prematurely and abandoned by his biological mother,
required around-the-clock care. The next year, a baby girl with special needs joined their family.
Michigan, however, permits only opposite-sex married couples or single individuals to adopt, so
each child can have only one woman as his or her legal parent. If an emergency were to arise,
schools and hospitals may treat the three children as if they had only one parent. And, were
tragedy to befall either DeBoer or Rowse, the other would have no legal rights over the children
she had not been permitted to adopt. This couple seeks relief from the continuing uncertainty
their unmarried status creates in their lives.

Army Reserve Sergeant First Class Ijpe DeKoe and his partner Thomas Kostura, co-plaintiffs in
the Tennessee case, fell in love. In 2011, DeKoe received orders to deploy to Afghanistan.
Before leaving, he and Kostura married in New York. A week later, DeKoe began his
deployment, which lasted for almost a year. When he returned, the two settled in Tennessee,
where DeKoe works full-time for the Army Reserve. Their lawful marriage is stripped from
them whenever they reside in Tennessee, returning and disappearing as they travel across state
lines. DeKoe, who served this Nation to preserve the freedom the Constitution protects, must
endure a substantial burden....

I1I

Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any person
of life, liberty, or property, without due process of law.” The fundamental liberties protected by
this Clause include most of the rights enumerated in the Bill of Rights. See Duncan v. Louisiana,
391 U.S. 145, 147-149 (1968). In addition these liberties extend to certain personal choices
central to individual dignity and autonomy, including intimate choices that define personal
identity and beliefs. See, e.g., Eisenstadt v. Baird, 405 U.S. 438, 453 (1972); Griswold v.
Connecticut, 381 U.S. 479, 484-486 (1965).

The identification and protection of fundamental rights is an enduring part of the judicial duty to
interpret the Constitution. That responsibility, however, “has not been reduced to any formula.”
Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., dissenting). Rather, it requires courts to
exercise reasoned judgment in identifying interests of the person so fundamental that the State
must accord them its respect. See ibid. That process is guided by many of the same
considerations relevant to analysis of other constitutional provisions that set forth broad
principles rather than specific requirements. History and tradition guide and discipline this
inquiry but do not set its outer boundaries. See Lawrence, supra, at 572. That method respects
our history and learns from it without allowing the past alone to rule the present.

The nature of injustice is that we may not always see it in our own times. The generations that
wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the
extent of freedom in all of its dimensions, and so they entrusted to future generations a charter
protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight
reveals discord between the Constitution’s central protections and a received legal stricture, a
claim to liberty must be addressed.
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Applying these established tenets, the Court has long held the right to marry is protected by the
Constitution. In Loving v. Virginia, 388 U.S. 1, 12 (1967), which invalidated bans on interracial
unions, a unanimous Court held marriage is “one of the vital personal rights essential to the
orderly pursuit of happiness by free men.” The Court reaffirmed that holding in Zablocki v.
Redhail, 434 U.S. 374, 384 (1978), which held the right to marry was burdened by a law
prohibiting fathers who were behind on child support from marrying. The Court again applied
this principle in Turner v. Safley, 482 U.S. 78, 95 (1987), which held the right to marry was
abridged by regulations limiting the privilege of prison inmates to marry. Over time and in other
contexts, the Court has reiterated that the right to marry is fundamental under the Due Process
Clause. See, e.g., Griswold, supra, at 486; Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535,
541, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942); Meyer v. Nebraska, 262 U.S. 390, 399 (1923).

It cannot be denied that this Court’s cases describing the right to marry presumed a relationship
involving opposite-sex partners. The Court, like many institutions, has made assumptions
defined by the world and time of which it is a part. This was evident in Baker v. Nelson, 409 U.S.
810, a one-line summary decision issued in 1972, holding the exclusion of same-sex couples
from marriage did not present a substantial federal question.

Still, there are other, more instructive precedents. This Court’s cases have expressed
constitutional principles of broader reach. In defining the right to marry these cases have
identified essential attributes of that right based in history, tradition, and other constitutional
liberties inherent in this intimate bond. See, e.g., Lawrence, 539 U.S., at 574; Turner, supra, at
95; Zablocki, supra, at 384; Loving, supra, at 12; Griswold, supra, at 486. And in assessing
whether the force and rationale of its cases apply to same-sex couples, the Court must respect the
basic reasons why the right to marry has been long protected. See, e.g., Eisenstadt, supra, at
453-454; Poe, supra, at 542—-553 (Harlan, J., dissenting).

This analysis compels the conclusion that same-sex couples may exercise the right to marry. The
four principles and traditions to be discussed demonstrate that the reasons marriage is
fundamental under the Constitution apply with equal force to same-sex couples.

A first premise of the Court’s relevant precedents is that the right to personal choice regarding
marriage is inherent in the concept of individual autonomy. This abiding connection between
marriage and liberty is why Loving invalidated interracial marriage bans under the Due Process
Clause. Like choices concerning contraception, family relationships, procreation, and
childrearing, all of which are protected by the Constitution, decisions concerning marriage are
among the most intimate that an individual can make. See Lawrence, supra, at 574....

The nature of marriage is that, through its enduring bond, two persons together can find other
freedoms, such as expression, intimacy, and spirituality. This is true for all persons, whatever
their sexual orientation. See Windsor, 570 U.S., at (slip op., at 22-23). There is dignity in
the bond between two men or two women who seek to marry and in their autonomy to make
such profound choices.

A second principle in this Court’s jurisprudence is that the right to marry is fundamental because
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it supports a two-person union unlike any other in its importance to the committed individuals.
This point was central to Griswold v. Connecticut, which held the Constitution protects the right
of married couples to use contraception. 381 U.S., at 485. Suggesting that marriage is a right
“older than the Bill of Rights,” Griswold described marriage this way:

“Marriage is a coming together for better or for worse, hopefully enduring,
and intimate to the degree of being sacred. It is an association that promotes a
way of life, not causes; a harmony in living, not political faiths; a bilateral
loyalty, not commercial or social projects. Yet it is an association for as noble
a purpose as any involved in our prior decisions. “ Id., at 486.

And in Turner, the Court again acknowledged the intimate association protected by this right,
holding prisoners could not be denied the right to marry because their committed relationships
satisfied the basic reasons why marriage is a fundamental right. See 482 U.S., at 95-96. The
right to marry thus dignifies couples who “wish to define themselves by their commitment to
each other.” Windsor, supra, at (slip op., at 14). Marriage responds to the universal fear that
a lonely person might call out only to find no one there. It offers the hope of companionship and
understanding and assurance that while both still live there will be someone to care for the other.

As this Court held in Lawrence, same-sex couples have the same right as opposite-sex couples to
enjoy intimate association. Lawrence invalidated laws that made same-sex intimacy a criminal
act. And it acknowledged that “[w]hen sexuality finds overt expression in intimate conduct with
another person, the conduct can be but one element in a personal bond that is more enduring.”
539 U.S., at 567. But while Lawrence confirmed a dimension of freedom that allows individuals
to engage in intimate association without criminal liability, it does not follow that freedom stops
there. Outlaw to outcast may be a step forward, but it does not achieve the full promise of liberty.

A third basis for protecting the right to marry is that it safeguards children and families and thus
draws meaning from related rights of childrearing, procreation, and education. See Pierce v.
Society of Sisters, 268 U.S. 510 (1925); Meyer, 262 U.S., at 399. The Court has recognized these
connections by describing the varied rights as a unified whole: “[T]he right to ‘marry, establish a
home and bring up children’ is a central part of the liberty protected by the Due Process Clause.”
Zablocki, 434 U.S., at 384 (quoting Meyer, supra, at 399). Under the laws of the several States,
some of marriage’s protections for children and families are material. But marriage also confers
more profound benefits. By giving recognition and legal structure to their parents’ relationship,
marriage allows children “to understand the integrity and closeness of their own family and its
concord with other families in their community and in their daily lives.” Windsor, supra, at
(slip op., at 23). Marriage also affords the permanency and stability important to children’s best
interests.

As all parties agree, many same-sex couples provide loving and nurturing homes to their children,
whether biological or adopted. And hundreds of thousands of children are presently being raised
by such couples. Most States have allowed gays and lesbians to adopt, either as individuals or as
couples, and many adopted and foster children have same-sex parents. This provides powerful
confirmation from the law itself that gays and lesbians can create loving, supportive families.
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Excluding same-sex couples from marriage thus conflicts with a central premise of the right to
marry. Without the recognition, stability, and predictability marriage offers, their children suffer
the stigma of knowing their families are somehow lesser. They also suffer the significant
material costs of being raised by unmarried parents, relegated through no fault of their own to a
more difficult and uncertain family life. The marriage laws at issue here thus harm and humiliate
the children of same-sex couples. See Windsor, supra, at (slip op., at 23).

That is not to say the right to marry is less meaningful for those who do not or cannot have
children. An ability, desire, or promise to procreate is not and has not been a prerequisite for a
valid marriage in any State. In light of precedent protecting the right of a married couple not to
procreate, it cannot be said the Court or the States have conditioned the right to marry on the
capacity or commitment to procreate. The constitutional marriage right has many aspects, of
which childbearing is only one.

Fourth and finally, this Court’s cases and the Nation’s traditions make clear that marriage is a
keystone of our social order....

For that reason, just as a couple vows to support each other, so does society pledge to support the
couple, offering symbolic recognition and material benefits to protect and nourish the union.
Indeed, while the States are in general free to vary the benefits they confer on all married couples,
they have throughout our history made marriage the basis for an expanding list of governmental
rights, benefits, and responsibilities.... Valid marriage under state law is also a significant status
for over a thousand provisions of federal law. See Windsor, 570 U.S., at (slip op., at
15-16). The States have contributed to the fundamental character of the marriage right by
placing that institution at the center of so many facets of the legal and social order.

There is no difference between same- and opposite-sex couples with respect to this principle. Yet
by virtue of their exclusion from that institution, same-sex couples are denied the constellation of
benefits that the States have linked to marriage. This harm results in more than just material
burdens. Same-sex couples are consigned to an instability many opposite-sex couples would
deem intolerable in their own lives. As the State itself makes marriage all the more precious by
the significance it attaches to it, exclusion from that status has the effect of teaching that gays
and lesbians are unequal in important respects. It demeans gays and lesbians for the State to lock
them out of a central institution of the Nation’s society. Same-sex couples, too, may aspire to the
transcendent purposes of marriage and seek fulfillment in its highest meaning.

The limitation of marriage to opposite-sex couples may long have seemed natural and just, but its
inconsistency with the central meaning of the fundamental right to marry is now manifest. With
that knowledge must come the recognition that laws excluding same-sex couples from the
marriage right impose stigma and injury of the kind prohibited by our basic charter.

Objecting that this does not reflect an appropriate framing of the issue, the respondents refer to
Washington v. Glucksberg, 521 U.S. 702, 721 (1997), which called for a “‘careful description’”
of fundamental rights. They assert the petitioners do not seek to exercise the right to marry but
rather a new and nonexistent “right to same-sex marriage.” Glucksberg did insist that liberty
under the Due Process Clause must be defined in a most circumscribed manner, with central
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reference to specific historical practices. Yet while that approach may have been appropriate for
the asserted right there involved (physician-assisted suicide), it is inconsistent with the approach
this Court has used in discussing other fundamental rights, including marriage and intimacy.
Loving did not ask about a “right to interracial marriage”; Turner did not ask about a “right of
inmates to marry”’; and Zablocki did not ask about a “right of fathers with unpaid child support
duties to marry.” Rather, each case inquired about the right to marry in its comprehensive sense,
asking if there was a sufficient justification for excluding the relevant class from the right.

That principle applies here. If rights were defined by who exercised them in the past, then
received practices could serve as their own continued justification and new groups could not
invoke rights once denied. This Court has rejected that approach, both with respect to the right to
marry and the rights of gays and lesbians. See Loving 388 U.S., at 12; Lawrence, 539 U.S., at
566-567.

The right to marry is fundamental as a matter of history and tradition, but rights come not from
ancient sources alone. They rise, too, from a better informed understanding of how constitutional
imperatives define a liberty that remains urgent in our own era. Many who deem same-sex
marriage to be wrong reach that conclusion based on decent and honorable religious or
philosophical premises, and neither they nor their beliefs are disparaged here. But when that
sincere, personal opposition becomes enacted law and public policy, the necessary consequence
is to put the imprimatur of the State itself on an exclusion that soon demeans or stigmatizes those
whose own liberty is then denied. Under the Constitution, same-sex couples seek in marriage the
same legal treatment as opposite-sex couples, and it would disparage their choices and diminish
their personhood to deny them this right.

The right of same-sex couples to marry that is part of the liberty promised by the Fourteenth
Amendment is derived, too, from that Amendment’s guarantee of the equal protection of the
laws. The Due Process Clause and the Equal Protection Clause are connected in a profound way,
though they set forth independent principles. Rights implicit in liberty and rights secured by
equal protection may rest on different precepts and are not always co-extensive, yet in some
instances each may be instructive as to the meaning and reach of the other. In any particular case
one Clause may be thought to capture the essence of the right in a more accurate and
comprehensive way, even as the two Clauses may converge in the identification and definition of
the right. This interrelation of the two principles furthers our understanding of what freedom is
and must become.

The Court’s cases touching upon the right to marry reflect this dynamic. In Loving the Court
invalidated a prohibition on interracial marriage under both the Equal Protection Clause and the
Due Process Clause. The Court first declared the prohibition invalid because of its unequal
treatment of interracial couples. It stated: “There can be no doubt that restricting the freedom to
marry solely because of racial classifications violates the central meaning of the Equal Protection
Clause.” 388 U.S., at 12. With this link to equal protection the Court proceeded to hold the
prohibition offended central precepts of liberty: “To deny this fundamental freedom on so
unsupportable a basis as the racial classifications embodied in these statutes, classifications so
directly subversive of the principle of equality at the heart of the Fourteenth Amendment, is
surely to deprive all the State’s citizens of liberty without due process of law.” Ibid. The reasons
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why marriage is a fundamental right became more clear and compelling from a full awareness
and understanding of the hurt that resulted from laws barring interracial unions.

The synergy between the two protections is illustrated further in Zablocki. There the Court
invoked the Equal Protection Clause as its basis for invalidating the challenged law, which, as
already noted, barred fathers who were behind on child-support payments from marrying without
judicial approval. The equal protection analysis depended in central part on the Court’s holding
that the law burdened a right “of fundamental importance.” 434 U.S., at 383. It was the essential
nature of the marriage right, discussed at length in Zablocki, see id., at 383-387, that made
apparent the law’s incompatibility with requirements of equality. Each concept—Iliberty and
equal protection—Ieads to a stronger understanding of the other.

Indeed, in interpreting the Equal Protection Clause, the Court has recognized that new insights
and societal understandings can reveal unjustified inequality within our most fundamental
institutions that once passed unnoticed and unchallenged. To take but one period, this occurred
with respect to marriage in the 1970’s and 1980°s. Notwithstanding the gradual erosion of the
doctrine of coverture, invidious sex-based classifications in marriage remained common through
the mid—20th century. These classifications denied the equal dignity of men and women....
Responding to a new awareness, the Court invoked equal protection principles to invalidate laws
imposing sex-based inequality on marriage. Like Loving and Zablocki, these precedents show the
Equal Protection Clause can help to identify and correct inequalities in the institution of marriage,
vindicating precepts of liberty and equality under the Constitution.

Other cases confirm this relation between liberty and equality. In M.L.B. v. S.L. J., the Court
invalidated under due process and equal protection principles a statute requiring indigent mothers
to pay a fee in order to appeal the termination of their parental rights. See 519 U.S., at 119-124.
In Eisenstadt v. Baird, the Court invoked both principles to invalidate a prohibition on the
distribution of contraceptives to unmarried persons but not married persons. See 405 U.S., at
446-454. And in Skinner v. Oklahoma ex rel. Williamson, the Court invalidated under both
principles a law that allowed sterilization of habitual criminals. See 316 U.S., at 538—543.

In Lawrence the Court acknowledged the interlocking nature of these constitutional safeguards in
the context of the legal treatment of gays and lesbians. See 539 U.S., at 575. Although Lawrence
elaborated its holding under the Due Process Clause, it acknowledged, and sought to remedy, the
continuing inequality that resulted from laws making intimacy in the lives of gays and lesbians a
crime against the State. See ibid. Lawrence therefore drew upon principles of liberty and equality
to define and protect the rights of gays and lesbians, holding the State “cannot demean their
existence or control their destiny by making their private sexual conduct a crime.” /d., at 578.

This dynamic also applies to same-sex marriage. It is now clear that the challenged laws burden
the liberty of same-sex couples, and it must be further acknowledged that they abridge central
precepts of equality. Here the marriage laws enforced by the respondents are in essence unequal:
same-sex couples are denied all the benefits afforded to opposite-sex couples and are barred from
exercising a fundamental right. Especially against a long history of disapproval of their
relationships, this denial to same-sex couples of the right to marry works a grave and continuing
harm. The imposition of this disability on gays and lesbians serves to disrespect and subordinate
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them. And the Equal Protection Clause, like the Due Process Clause, prohibits this unjustified
infringement of the fundamental right to marry. See, e.g., Zablocki, supra, at 383-388; Skinner,
316 U.S., at 541.

These considerations lead to the conclusion that the right to marry is a fundamental right inherent
in the liberty of the person, and under the Due Process and Equal Protection Clauses of the
Fourteenth Amendment couples of the same-sex may not be deprived of that right and that
liberty. The Court now holds that same-sex couples may exercise the fundamental right to marry.
No longer may this liberty be denied to them. Baker v. Nelson must be and now is overruled, and
the State laws challenged by Petitioners in these cases are now held invalid to the extent they
exclude same-sex couples from civil marriage on the same terms and conditions as opposite-sex
couples.

v

There may be an initial inclination in these cases to proceed with caution—to await further
legislation, litigation, and debate. The respondents warn there has been insufficient democratic
discourse before deciding an issue so basic as the definition of marriage....

This is not the first time the Court has been asked to adopt a cautious approach to recognizing
and protecting fundamental rights. In Bowers, a bare majority upheld a law criminalizing same-
sex intimacy. See 478 U.S., at 186, 190—195. That approach might have been viewed as a
cautious endorsement of the democratic process, which had only just begun to consider the rights
of gays and lesbians. Yet, in effect, Bowers upheld state action that denied gays and lesbians a
fundamental right and caused them pain and humiliation.... Although Bowers was eventually
repudiated in Lawrence, men and women were harmed in the interim, and the substantial effects
of these injuries no doubt lingered long after Bowers was overruled. Dignitary wounds cannot
always be healed with the stroke of a pen.

A ruling against same-sex couples would have the same effect—and, like Bowers, would be
unjustified under the Fourteenth Amendment....

The respondents also argue allowing same-sex couples to wed will harm marriage as an
institution by leading to fewer opposite-sex marriages. This may occur, the respondents contend,
because licensing same-sex marriage severs the connection between natural procreation and
marriage. That argument, however, rests on a counterintuitive view of opposite-sex couple’s
decisionmaking processes regarding marriage and parenthood. Decisions about whether to marry
and raise children are based on many personal, romantic, and practical considerations; and it is
unrealistic to conclude that an opposite-sex couple would choose not to marry simply because
same-sex couples may do so. The respondents have not shown a foundation for the conclusion
that allowing same-sex marriage will cause the harmful outcomes they describe. Indeed, with
respect to this asserted basis for excluding same-sex couples from the right to marry, it is
appropriate to observe these cases involve only the rights of two consenting adults whose
marriages would pose no risk of harm to themselves or third parties.
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Finally, it must be emphasized that religions, and those who adhere to religious doctrines, may
continue to advocate with utmost, sincere conviction that, by divine precepts, same-sex marriage
should not be condoned. The First Amendment ensures that religious organizations and persons
are given proper protection as they seek to teach the principles that are so fulfilling and so central
to their lives and faiths, and to their own deep aspirations to continue the family structure they
have long revered. The same is true of those who oppose same-sex marriage for other reasons. In
turn, those who believe allowing same-sex marriage is proper or indeed essential, whether as a
matter of religious conviction or secular belief, may engage those who disagree with their view
in an open and searching debate. The Constitution, however, does not permit the State to bar
same-sex couples from marriage on the same terms as accorded to couples of the opposite sex.

\%

These cases also present the question whether the Constitution requires States to recognize same-
sex marriages validly performed out of State....

Being married in one State but having that valid marriage denied in another is one of “the most
perplexing and distressing complication[s]” in the law of domestic relations. Williams v. North
Carolina, 317 U.S. 287, 299 (1942). Leaving the current state of affairs in place would maintain
and promote instability and uncertainty. For some couples, even an ordinary drive into a
neighboring State to visit family or friends risks causing severe hardship in the event of a
spouse’s hospitalization while across state lines. In light of the fact that many States already
allow same-sex marriage—and hundreds of thousands of these marriages already have
occurred—the disruption caused by the recognition bans is significant and ever-growing.

As counsel for the respondents acknowledged at argument, if States are required by the
Constitution to issue marriage licenses to same-sex couples, the justifications for refusing to
recognize those marriages performed elsewhere are undermined. The Court, in this decision,
holds same-sex couples may exercise the fundamental right to marry in all States. It follows that
the Court also must hold—and it now does hold—that there is no lawful basis for a State to
refuse to recognize a lawful same-sex marriage performed in another State on the ground of its
same-sex character....

CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA and JUSTICE THOMAS join, dissenting....

Petitioners first contend that the marriage laws of their States violate the Due Process Clause.
The Solicitor General of the United States, appearing in support of petitioners, expressly
disowned that position before this Court. The majority nevertheless resolves these cases for
petitioners based almost entirely on the Due Process Clause....

Perhaps recognizing how little support it can derive from precedent, the majority goes out of its
way to jettison the “careful” approach to implied fundamental rights taken by this Court in
Glucksberg. It is revealing that the majority’s position requires it to effectively overrule
Glucksberg, the leading modern case setting the bounds of substantive due process. At least this
part of the majority opinion has the virtue of candor. Nobody could rightly accuse the majority of
taking a careful approach.

31



Copyright © 2015 Peter Nicolas. All rights reserved.

Ultimately, only one precedent offers any support for the majority’s methodology: Lochner v.
New York, 198 U.S. 45....

One immediate question invited by the majority’s position is whether States may retain the
definition of marriage as a union of two people. Cf. Brown v. Buhman, 947 F.Supp.2d 1170
(Utah 2013), appeal pending, No. 144117 (CA10). Although the majority randomly inserts the
adjective “two” in various places, it offers no reason at all why the two-person element of the
core definition of marriage may be preserved while the man-woman element may not. Indeed,
from the standpoint of history and tradition, a leap from opposite-sex marriage to same-sex
marriage is much greater than one from a two-person union to plural unions, which have deep
roots in some cultures around the world. If the majority is willing to take the big leap, it is hard
to see how it can say no to the shorter one.

It is striking how much of the majority’s reasoning would apply with equal force to the claim of
a fundamental right to plural marriage. If “[t]here is dignity in the bond between two men or two
women who seek to marry and in their autonomy to make such profound choices,” why would
there be any less dignity in the bond between three people who, in exercising their autonomy,
seek to make the profound choice to marry? If a same-sex couple has the constitutional right to
marry because their children would otherwise “suffer the stigma of knowing their families are
somehow lesser,” why wouldn’t the same reasoning apply to a family of three or more persons
raising children? If not having the opportunity to marry “serves to disrespect and subordinate”
gay and lesbian couples, why wouldn’t the same “imposition of this disability” serve to
disrespect and subordinate people who find fulfillment in polyamorous relationships?

I do not mean to equate marriage between same-sex couples with plural marriages in all respects.
There may well be relevant differences that compel different legal analysis. But if there are,
petitioners have not pointed to any. When asked about a plural marital union at oral argument,
petitioners asserted that a State “doesn’t have such an institution.” But that is exactly the point:
the States at issue here do not have an institution of same-sex marriage, either....

In addition to their due process argument, petitioners contend that the Equal Protection Clause
requires their States to license and recognize same-sex marriages. The majority does not
seriously engage with this claim. Its discussion is, quite frankly, difficult to follow. The central
point seems to be that there is a “synergy between” the Equal Protection Clause and the Due
Process Clause, and that some precedents relying on one Clause have also relied on the other.
Absent from this portion of the opinion, however, is anything resembling our usual framework
for deciding equal protection cases. It is casebook doctrine that the “modern Supreme Court’s
treatment of equal protection claims has used a means-ends methodology in which judges ask
whether the classification the government is using is sufficiently related to the goals it is
pursuing.” G. Stone, L. Seidman, C. Sunstein, M. Tushnet, & P. Karlan, Constitutional Law 453
(7th ed.2013). The majority’s approach today is different....

The majority goes on to assert in conclusory fashion that the Equal Protection Clause provides an

alternative basis for its holding. Yet the majority fails to provide even a single sentence
explaining how the Equal Protection Clause supplies independent weight for its position, nor
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does it attempt to justify its gratuitous violation of the canon against unnecessarily resolving
constitutional questions. In any event, the marriage laws at issue here do not violate the Equal
Protection Clause, because distinguishing between opposite-sex and same-sex couples is
rationally related to the States’ “legitimate state interest” in “preserving the traditional institution
of marriage.” Lawrence, 539 U.S., at 585 (O’Connor, J., concurring in judgment).

It is important to note with precision which laws petitioners have challenged. Although they
discuss some of the ancillary legal benefits that accompany marriage, such as hospital visitation
rights and recognition of spousal status on official documents, petitioners’ lawsuits target the
laws defining marriage generally rather than those allocating benefits specifically. The equal
protection analysis might be different, in my view, if we were confronted with a more focused
challenge to the denial of certain tangible benefits. Of course, those more selective claims will
not arise now that the Court has taken the drastic step of requiring every State to license and
recognize marriages between same-sex couples....

[The dissenting opinions of Justices Scalia, Thomas, and Alito are omitted].
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