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Preface

A casebook is a collection of bits and pieces of cases, statutes, constitutional
provi s i on s , a rti cl e s , and boo k s , a s s em bl ed by an ed i tor. The su ccessful caseboo k
tells the story of a certain body of l aw — or ra t h er, it sets down material upon
wh i ch the re ader should be able to con s tru ct a story fit ting a certain body of l aw.

This particular casebook is a result of a project I undertook some five or six
ye a rs ago. At that time I had been te aching com p a ra tive law for some ye a rs , a n d
I had come to the con clu s i on that what the field needed was more caseboo k s :
not bigger and better, but smaller casebooks. The problem is that comparative
l aw te ach ers have very different ideas of what ought to be taugh t , and how it
o u ght to be taugh t , and none of the few large casebooks out there re a lly answers
the needs of the teacher trying to put her course together in her way.

My idea was to begin a co ll ecti on of mu ch small er casebooks devo ted to par-
ticular areas of com p a ra tive law. E ach one would contain cases and materi a l s ,
but would be small enough (and inexpensive enough) so that the comparative
law teacher might, instead of having her students buy one large casebook, con-
s tru ct her co u rse out of a nu m ber of these small er “c a s e - boo k l et s .” Ha pp i ly Ca r-
olina Academic Press also thought such a series was a good idea, and we soon
h ad five titles under con tract . Two of the titles have alre ady been publ i s h ed : on e
an introduction to comparative law, the other on comparative criminal proce-
dure.

A book on com p a ra tive con s ti tuti onal revi ew was one that seem ed espec i a lly
appropriate for the series. It could be the basis for a unit on judicial review in
a ny com p a ra tive law co u rs e ; but it might also be useful as the basic text in a
seminar on comparative judicial review. Outside the field of comparative law it
could well fit into a gen eral co u rse on con s ti tuti onal law, an adva n ced co u rs e
on judicial review, or even an introduction to law course. I undertook that part
of the project myself, and the present volume is the result.

If the book has a theme it is the moving nature of the subject matter. Chap-
ter One begins in the French Revolution, with a rationale for parliamentary su-
prem ac y. It seems to me that a full understanding of con s ti tuti onal revi ew of
l egi s l a ti on requ i res a back ground understanding of what the world would be
like without it, and why some might prefer a world of that sort.

ix



The book is inten ded not on ly for Am erican stu den t s , but for stu dents abroad
as well , and con s equ en t ly it con t a i n s , in Ch a pter Two, a bri ef su rvey of t h e
Am erican noti on of con s ti tuti onal revi ew, s t a rting out (again) from the late
ei gh teenth cen tu ry and the Am erican Revo luti on . Ch a pter Th ree takes up the
development of the independent constitutional court, starting with Kelsen and
Au s tria bet ween the two World Wa rs and tracing the devel opm ent of su ch co u rt s
in Italy, Germany and France after the second of those wars. The difference be-
t ween con s ti tuti onal revi ew in Am erican co u rts and con s ti tuti onal revi ew in
mu ch of the rest of the world is that in the Un i ted States su ch revi ew takes place
in the ordinary courts, and elsewhere it is restricted to the specialized constitu-
tional courts. The ordinary courts have no role whatever, except in some places
to pass questions of constitutionality on to the constitutional courts.

The significance of the developments described in the final chapter can best
be understood against the background of this traditional constitutional impo-
tence of the ordinary courts. The development in the last half of the twentieth
century of a supranational government in Europe with its own courts and leg-
islature has brought to the ordinary courts of Europe the power of judicial re-
vi ew of l egi s l a ti on . Convers ely the wi ll i n gness of the ord i n a ry co u rts to use that
power has contributed to the formation of a genuine regional state in Europe.
Whether this development will be replicated in other areas remains to be seen.

The materials I have used are standard materials. The various abortion de-
cisions make a nice basis for comparison, and they have become an important
p a rt of the litera tu re that any beginning stu dent ought to know. Some of t h e
tra n s l a ti ons of cases are my own , but I have also rel i ed on tra n s l a ti ons from
j o u rnal arti cles and from some of the classic tex t s , e s pec i a lly Ca ppell et ti and
Co h en’s Com p a ra tive Con s ti tuti onal Law (1979), and de Vri e s’ Civil Law and the
Anglo-American Lawyer (1975).

Different parts of the book may be relevant for different courses. American
te ach ers may not want to spend mu ch time on s t a re deci s i s, and may want to
skip Ch a pter Two en ti rely. Te ach ers el s ewh ere may want to stress those very
parts and go easy on some others. But a teacher anywhere might be justified in
treating all four chapters equally. It is one thing to be aware of our own tradi-
tion and another to see it in a comparative setting.

I am grateful to the Law School and the Institute for the Arts and Humani-
ties at the University of North Carolina at Chapel Hill, and to the Suffolk Uni-
versity Law School, for support during the writing of the book. I am indebted
to my co lleagues Jack Boger, John Orth and Ma rk Wei s bu rd for their com m en t s ,
and to the assistants who have hel ped with the proj ect : Lisa Brown , Ka ti e
Miltich, Brian Oten, Brenda Thissen, James Langston.

As always I am indebted to Dr. Gail Corrado for her steadfast support.
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Introduction

It is tempting for Americans to identify constitutional law with the case law
of judicial revi ew. For us, con s ti tuti onal law sets limits to govern m ent power,
and from the Am erican point of vi ew there is no limit on govern m ent power
unless there is a forum in wh i ch that limit can be en forced . To steal a ph ra s e
f rom the Am erican pra gm a tist Pei rce , a limit that makes no differen ce i s no dif-
feren ce . In the Un i ted States every ord i n a ry co u rt is ve s ted with the aut h ori ty
to evaluate government action under the Constitution: hence the identification
of constitutional law with judicial review.

But if it is tempting to make that identification it is also a little parochial. In
the first place, the assumption that constitutional law requires a forum for test-
ing govern m ent acti on under the con s ti tuti on ign ores the ex i s ten ce of con s ti-
tutional democracies, like Great Britain, for example, and France before 1959,
where no such forum exists. In the second place, and more importantly, judi-
cial revi ew (stri ct ly speaking) means revi ew by the j u d i ci a ry, in the ord i n a ry
courts of the land. The judiciary is one of the branches of government, and in
m a ny co u n tries with con s ti tuti onal revi ew of govern m ent acti on the forum is
not within the judicial bra n ch . In Germ a ny and in post-1958 Fra n ce , to take
just two instances, there is constitutional review but not in the ordinary courts,
which are prohibited from passing on the constitutional status of government
acti on . Th ere are inste ad special con s ti tuti onal co u rt s , with mem bers ch o s en by
the po l i tical bra n ch e s , or by the po l i tical bra n ches toget h er with the ju d i c i a l
bra n ch . And so in those co u n tries we might be wi lling to talk abo ut co n s ti tu -
tional review, but not about judicial review in the strict sense.

This isn’t just a quibble about labels. The reason for the distinction between
the judiciary and the personnel of the constitutional courts is deeply rooted, as
we wi ll see . Af ter the Fren ch revo luti on the power to revi ew legi s l a tive acti on
was taken away from the judiciary, and the parliament was left the arbiter of its
own actions. The French distrust of the judiciary has left its mark on many as-
pects of the law of the civil law nations, and nowhere more obviously than on
the qu e s ti on of con s ti tuti onal revi ew. Even tod ay, with the rise of con s ti tuti on a l
co u rts around the worl d , the ord i n a ry ju d i c i a ry has nothing to say abo ut the
con s ti tuti on a l i ty of govern m ent acti on . S tri ct ly spe a k i n g, t h ere is no judicial re-
view.

For the sake of s i m p l i c i ty I wi ll say that there is judicial revi ew of govern m en t
behavior whenever the ordinary courts of a jurisdiction have the power to con-
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sider the constitutional status of that behavior. So, in the United States and in
Ja p a n , wh ere ord i n a ry co u rts have that power, t h ere is judicial revi ew. In Fra n ce
and Germany the ordinary courts do not have that power, and there is no judi-
cial revi ew. Nevert h eless there is co n s ti tu tional revi ew in all four ju ri s d i cti on s .
Wh en I am trying to be prec i s e , I wi ll re s erve “ judicial revi ew ” for those in-
stances of review that involve the ordinary courts, and speak more generally of
constitutional review as including both sorts of jurisdiction. Where precision is
not necessary I will follow the custom of referring to both as judicial review.

Before 1945 con s ti tuti onal revi ew was practi c a lly unknown out s i de the Un i ted
S t a te s . In con s ti tuti onal matters , p a rl i a m ents were su prem e . Hans Kel s en , it is
tru e , h ad de s i gn ed and hel ped to set up and man a con s ti tuti onal co u rt in Au s-
tria bet ween the World Wa rs , and a similar co u rt was set up in the nei gh bori n g
G erman (Weimar) Rep u bl i c . Nei t h er co u rt su rvived the tri bu l a ti ons of the ti m e s
and the adva n ce of Na ti onal Socialism in the 1930s. And out s i de of those two
co u rts there was practi c a lly nothing.

Th ere was nothing, that is, u n til 1945. With the end of the Second Worl d
War the idea of con s ti tuti onal con trol began to take hold, at least in part be-
cause of the excesses of the preceding period. It took hold first in Europe and
Ja p a n , and then in the newly devel oping co u n tri e s , and fin a lly in the form er so-
cialist rep u blics of E a s tern Eu rope . Tod ay va ri eties of con s ti tuti onal revi ew have
spread into every corner of the globe, and into every level of political associa-
tion.

In fact, it is with the advance of constitutional review into the international
and supranational arenas that the distinction between judicial review and con-
s ti tuti onal revi ew gen era lly comes to be most import a n t . Co u n tries that have
avoi ded judicial revi ew-that is, con s ti tuti onal revi ew in the ord i n a ry co u rt s - h ave
seen the emergence in the ordinary courts of a new power of review under in-
struments of international and supranational association. If we follow the his-
tory of con s ti tuti onal revi ew in the twen ti eth cen tu ry in Fra n ce , for ex a m p l e ,
we see first parliamentary supremacy and a complete lack of constitutional re-
view under the Third and Fourth Republics; then constitutional review of par-
l i a m en t a ry acti on in the po l i ti c a lly appoi n ted Con s ti tuti onal Council after 1959;
and finally judicial review of parliamentary action, not under the French con-
s ti tuti on but under the law of the Eu ropean Un i on . This re a ppe a ra n ce in the
ord i n a ry co u rts of a power that the ju d i c i a ry has been deprived of s i n ce the ti m e
of the Revolution is one of the important parts of our story.

* * *
The material in this book is intended to provide an introduction to compar-

ative constitutional review, an introduction that is brief enough to be included
in a general course on comparative law, or in a general course on constitutional
law. The book develops in this way: it begins with the notion of legislative su-
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premacy, in which the power of the legislature is unregulated except by its own
n o ti on of con s ti tuti on a l i ty, and goes on to discuss va rious sorts of limits that
m i ght be placed on that su prem acy-that is, va rious sorts of ex ternal revi ew
u n der some sort of f u n d a m ental law. Because of the cen tral role that Fra n ce has
p l ayed in legal history, and because so many civil law co u n tries pattern thei r
court systems on the French system, we begin with France. France had a long
h i s tory of p a rl i a m en t a ry su prem ac y, and Ch a pter I inclu des materials that il-
lustrate the reasons for that, as well as the effect that parliamentary supremacy
h ad upon the ord i n a ry co u rts of Fra n ce . Si n ce the book is inten ded for stu den t s
both in the Un i ted States and abroad , this ch a pter com p a res Fren ch co u rts wi t h
American courts, and the powers of French judges with the powers of Ameri-
can ju d ge s . Ch a pters II and III discuss the devel opm ent of va rious sorts of con-
trol that might be placed upon the legi s l a tu re , f rom exec utive veto and som e
e a rly and inef fective sorts of con s ti tuti onal panels (for ex a m p l e , in New York
and in Fra n ce) to the Am erican sys tem of judicial revi ew and the Kel s enian con-
s ti tuti onal co u rt , and then on to the com p l ex Fren ch sys tem that devel oped fo l-
lowing the adoption of the 1958 constitution. In the French system there is one
Co u n c i l , the Con s ti tuti onal Co u n c i l , that examines propo s ed legi s l a ti on for con-
s ti tuti on a l i ty, and another Co u n c i l , the Council of S t a te , that has taken upon
i t s el f the aut h ori ty to examine ad m i n i s tra tive acti on for con s ti tuti on a l i ty. Ch a p-
ter IV contains material relevant to the historical development of the European
Court of Justice and its effect upon the power of review in the ordinary courts
of the member states.
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