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Chapter 1, p. 35, Note 3 

See Minneci v. Pollard,    U.S.   , 132 S.Ct. 617, 626 (Jan. 10, 2012) (no Bivens action available 

for federal prisoners to sue private prison guards for violating their constitutional rights “where 

that conduct is of a kind that typically falls within the scope of traditional state tort law (such as 

the conduct involving improper medical care at issue here.)”). Inmate Richard Lee Pollard was 

represented by a team including the Georgetown University Institute for Public Representation 

and the University of Richmond School of Law. 

Chapter 2, p. 93, following For further discussion, comment 5. 

6. In May 2012, pursuant to the Prison Rape Elimination Act, the Justice Department released

final administrative regulations to prevent, detect, and respond to sexual abuse in prison. The 

Justice Department described the regulations as the first federal effort to set standards to protect 

inmates in adult prisons and jails, lockups, community confinement facilities, and juvenile 

facilities at the federal, state, and local levels. While the final rule is binding on the Federal 

Bureau of Prisons, states that do not comply with the standards are subject to a reduction in 

federal funds they would otherwise receive for prisons. Below are excerpts from the Justice 

Department’s summary of the new requirements.  

Prevent: To prevent sexual abuse, the standards require, among other things, that facilities: 

… 

 Screen inmates for risk of being sexually abused or sexually abusive, and use screening

information to inform housing, bed, work, education and program assignments;

 Develop and document a staffing plan that provides for adequate levels of staffing and,

where applicable, video monitoring;

 Train employees on their responsibilities in preventing, recognizing and responding to

sexual abuse;

 Perform background checks on prospective employees and not hire abusers;

 Prevent juveniles from being housed with adult inmates or having unsupervised contact

with adult inmates in common spaces;

 Ban cross-gender pat-down searches of female inmates in prisons and jails and of both

male and female residents of juvenile facilities;

 Incorporate unique vulnerabilities of lesbian, gay, bisexual, transgender, intersex and

gender nonconforming inmates into training and screening protocols;

 Enable inmates to shower, perform bodily functions and change clothing without

improper viewing by staff of the opposite gender;

 Restrict the use of solitary confinement as a means of protecting vulnerable inmates; and

 Enter into or renew contracts only with outside entities that agree to comply with the

standards.

Detect: To detect sexual abuse, the standards require, among other things, that facilities: 

 Make inmates aware of facility policies and inform them of how to report sexual abuse;

 Provide multiple channels for inmates to report sexual abuse, including by contacting an

outside entity, and allow inmates to report abuse anonymously upon request;
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 Provide a method for staff and other third parties to report abuse on behalf of an inmate; 

 Develop policies to prevent and detect any retaliation against those who report sexual 

abuse or cooperate with investigations; and 

 Ensure effective communication about facility policies and how to report sexual abuse 

with inmates with disabilities and inmates who are limited English proficient; 

 

Respond: To respond to sexual abuse, the standards require, among other things, that facilities: 

 Provide timely and appropriate medical and mental health care to victims of sexual 

abuse; 

 Where available, provide access to victim advocates from rape crisis centers for 

emotional support services related to sexual abuse; 

 Establish an evidence protocol to preserve evidence following an incident and offer 

victims no-cost access to forensic medical examinations; 

 Investigate all allegations of sexual abuse promptly and thoroughly, and deem allegations 

substantiated if supported by a preponderance of the evidence; 

 Discipline staff and inmate assailants appropriately, with termination as the presumptive 

disciplinary sanction for staff who commit sexual abuse; 

 Allow inmates a full and fair opportunity to file grievances regarding sexual abuse so as 

to preserve their ability to seek judicial redress after exhausting administrative remedies; 

and 

 Maintain records of incidents of abuse and use those records to inform future prevention 

planning. 

 

See Dept. of Justice, Justice Department Releases Final Rule to Prevent, Detect and Respond to 

Prison Rape (May 17, 2012), available at http://www.justice.gov/opa/pr/2012/May/12-ag-

635.html. The rule is available at: www.ojp.usdoj.gov/programs/pdfs/prea_final_rule.pdf. 

  

Chapter 9, p. 412, Note 6  

In Rehberg v. Paulk,    U.S.   , 132 S.Ct. 1497 (2012), the Yale Law School Supreme Court 

Clinic was on the litigation team for petitioner Charles Rehberg. Rehberg is a certified public 

accountant who criticized management of a hospital and, allegedly as a favor to the hospital’s 

leadership, was criminally investigated by James Paulk, the district attorney’s chief investigator 

and the “complaining witness” who testified before the grand jury. 

 

In Rehberg, the Supreme Court held that a complaining witness in a grand jury proceeding is 

entitled to absolute immunity because a witness’s fear of liability could impair the truth-seeking 

process and the threat of perjury provides sufficient deterrent to false testimony. Id. at 1505. The 

Court reasoned: 

 

The factors that justify absolute immunity for trial witnesses apply with equal force to 

grand jury witnesses. In both contexts, a witness' fear of retaliatory litigation may deprive 

the tribunal of critical evidence. And in neither context is the deterrent of potential civil 

liability needed to prevent perjurious testimony. In Briscoe, the Court concluded that the 

possibility of civil liability was not needed to deter false testimony at trial because other 
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sanctions—chiefly prosecution for perjury—provided a sufficient deterrent. Id., at 342. 

Since perjury before a grand jury, like perjury at trial, is a serious criminal offense . . . 

there is no reason to think that this deterrent is any less effective in preventing false grand 

jury testimony. 

Id. 

[W]e conclude that grand jury witnesses should enjoy the same immunity as witnesses at 

trial. This means that a grand jury witness has absolute immunity from any § 1983 claim 

based on the witness' testimony. In addition, as the Court of Appeals held, this rule may 

not be circumvented by claiming that a grand jury witness conspired to present false 

testimony or by using evidence of the witness' testimony to support any other § 1983 

claim concerning the initiation or maintenance of a prosecution. Were it otherwise, ‘a 

criminal defendant turned civil plaintiff could simply reframe a claim to attack the 

preparation instead of the absolutely immune actions themselves.” Buckley v. 

Fitzsimmons, 509 U.S. 259, 283 (1993) (KENNEDY, J., concurring in part and dissenting 

in part) . . . . 

 

Id. at 1506. 

 

 

Chapter 10, p. 441, Note 2  

 

Fox v. Vice,    U.S.   , 131 S.Ct. 2205, 2215-16 (2011) (under Section 1988, defendant can obtain 

“only the portion of his fees that he would not have paid but for the frivolous claim,” which 

includes (1) fees for defending a non-frivolous claim that was only performed because of the 

potential damage liability on a frivolous claim; (2) fees incurred because the frivolous claim 

drove up litigation expenses by enabling removal to federal court; and (3) fees incurred because 

the frivolous claim reasonably caused defendant to hire specialized and more expensive counsel). 

Counsel for the defendants included the University of Virginia School of Law Supreme Court 

Clinic.   

 

 

Chapter 10, p. 453, add to Note 1 
 

Under Section 1988, a demonstrator who successfully obtained an injunction against police 

officials’ standing threat to prohibit him from carrying anti-abortion signs was a “prevailing 

party” normally entitled to attorney’s fees. Lefemine v. Wideman,    U.S.   , 133 S.Ct. 9, 11 (Nov. 

5, 2012) (per curiam). The district court’s injunction “worked the requisite material alteration in 

the parties' relationship” because “[b]efore the ruling, the police intended to stop [the 

demonstrator] from protesting with his signs; after the ruling, the police could not prevent him 

from demonstrating in that manner.” Id.  
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Chapter 10, p. 467, Section D2 

 

Skinner v. Switzer,    U.S.   , 131 S.Ct. 1289, 1298 (2011) (Section 1983 action seeking post-

conviction access to DNA evidence was not barred by Heck because it did not necessarily imply 

the conviction was invalid).  

 

 

Chapter 11, pp. 481-82, after Note 1 block quote from Anderson 

 

See Reichle v. Howards,    U.S.   , 132 S.Ct. 2088, 2094 (2012)(“[T]he right allegedly violated 

must be established, ‘ “not as a broad general proposition,”’ Brosseau v. Haugen, 543 U.S. 194, 

198 (2004) (per curiam), but in a ‘particularized’ sense so that the ‘contours’ of the right are 

clear to a reasonable official”) (further citation omitted). 

 

 

Chapter 11, p. 482, add to Note 1 

 

See Ashcroft v. Al-Kidd,    U.S.   , 131 S. Ct. 2074, 2084 (2011) (“We have repeatedly told 

courts—and the Ninth Circuit in particular, see Brosseau v. Haugen, 543 U.S. 194, 198–199 

(2004) (per curiam)—not to define clearly established law at a high level of generality. . . The 

general proposition, for example, that an unreasonable search or seizure violates the Fourth 

Amendment is of little help in determining whether the violative nature of particular conduct is 

clearly established”).    

 

 

Chapter 11, p. 483, add to Note 3 

 

See Ashcroft v. Al-Kidd,    U.S.   , 131 S. Ct. 2074, 2085 (2011) (“Qualified immunity gives 

government officials breathing room to make reasonable but mistaken judgments about open 

legal questions.”).    

 

 

Chapter 11, p. 484, after Note 6 

 

In Filarsky v. Delia, the Supreme Court held that an individual hired to do government work is 

permitted to invoke qualified immunity even though “he works for the government on something 

other than a permanent or full-time basis.”    U. S.   , 132 S.Ct. 1657, 1660 (2012).  Justice 

Roberts wrote for the unanimous Court: 

 

Affording immunity not only to public employees but also to others acting on behalf of 

the government similarly serves to “ ‘ensure that talented candidates [are] not deterred by 

the threat of damages suits from entering public service.’ ” Richardson [v. McKnight, 521 

U.S. 399, 408 (1997) (further citation omitted)]. The government's need to attract talented 

individuals is not limited to full-time public employees. Indeed, it is often when there is a 

particular need for specialized knowledge or expertise that the government must look 

outside its permanent work force to secure the services of private individuals. This case is 
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a good example: Filarsky had 29 years of specialized experience as an attorney in labor, 

employment, and personnel matters, with particular expertise in conducting internal 

affairs investigations. 

 

132 S.Ct. at 1665–66 

 

Richardson v. McKnight, 521 U.S. 399 (1997) [is] not to the contrary.  

. . . 

In Richardson, we considered whether guards employed by a privately run prison facility 

could seek the protection of qualified immunity. Although the Court had previously 

determined that public-employee prison guards were entitled to qualified immunity, see 

Procunier v. Navarette, 434 U.S. 555 (1978), it determined that prison guards employed 

by a private company and working in a privately run prison facility did not enjoy the 

same protection. We explained that the various incentives characteristic of the private 

market in that case ensured that the guards would not perform their public duties with 

unwarranted timidity or be deterred from entering that line of work. 521 U.S., at 410–

411. 

 

Richardson was a self-consciously “narrow[ ]” decision. Id., at 413 (“[W]e have 

answered the immunity question narrowly, in the context in which it arose”). The Court 

made clear that its holding was not meant to foreclose all claims of immunity by private 

individuals. Ibid. Instead, the Court emphasized that the particular circumstances of that 

case—“a private firm, systematically organized to assume a major lengthy administrative 

task (managing an institution) with limited direct supervision by the government, 

undertak[ing] that task for profit and potentially in competition with other firms”—

combined sufficiently to mitigate the concerns underlying recognition of governmental 

immunity under § 1983. Ibid. Nothing of the sort is involved here, or in the typical case 

of an individual hired by the government to assist in carrying out its work. 

 

Id. at 1667. 

 

Justice Sotomayor concurred, emphasizing that “it does not follow that every private individual 

who works for the government in some capacity necessarily may claim qualified immunity when 

sued under 42 U.S.C. § 1983.” Filarsky, 132 S.Ct. at 1669 (Sotomayor, J., concurring). She 

reasoned that, in Richardson v. McKnight, 521 U.S. 399 (1997),  

we left open . . . the question whether immunity would be appropriate for ‘a private 

individual briefly associated with a government body, serving as an adjunct to 

government in an essential governmental activity, or acting under close official 

supervision.’ Id., at 413. . . [T]here is no doubt that Filarsky worked alongside the 

employees in investigating [the firefighter suspected of abusing sick leave]. In such 

circumstances, I agree that Filarsky should be allowed to claim qualified immunity from 

a § 1983 suit.  

This does not mean that a private individual may assert qualified immunity only when 

working in close coordination with government employees. For example, Richardson’s 

suggestion that immunity is also appropriate for individuals ‘serving as an adjunct to 
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government in an essential governmental activity,’ 521 U.S., at 413, would seem to 

encompass modern-day special prosecutors and comparable individuals hired for their 

independence. 

Filarsky, 132 S.Ct. at 1670 (Sotomayor, J., concurring).  

 

Chapter 11, p. 505, in Note 2 

 

In Reichle v. Howards,    U.S.   , 132 S.Ct. 2088, 2093 (2012), a post-Pearson decision, the 

Supreme Court declined to decide the constitutional question, and held that Secret Service agents 

were entitled to qualified immunity because the constitutional right allegedly violated by their 

arrest of plaintiff was not “clearly established” at the time of the arrest. In holding that the 

constitutional right had not been “clearly established” at the time of the arrest, the Court 

considered (1) its own precedent; (2) controlling precedent from the relevant circuit; and (3) one 

precedential decision from a different circuit that predated the arrest. In addition, to support its 

reasoning that the constitutional right remained unclear after the date of plaintiff’s arrest in 

Reichle, the Supreme Court relied on (4) one precedential and one non-precedential decision 

from different circuits that post-dated the arrest. Id. at 2093–96. 

 

 

Chapter 11, p. 506, after Note 4 

 

In Camreta v. Greene,    U.S.   , 131 S.Ct. 2020 (2011), the Supreme Court held that it “may 

review a lower court's constitutional ruling at the behest of a government official granted 

immunity.” Id. at 2026. Article III’s case-or-controversy requirement may be met when officials 

who prevailed on qualified immunity grounds before the appellate court seek to challenge a 

ruling that their conduct violated the Constitution: 

 

That is . . . because the judgment may have prospective effect on the parties. The court in 

such a case says: ‘Although this official is immune from damages today, what he did 

violates the Constitution and he or anyone else who does that thing again will be 

personally liable.’ If the official regularly engages in that conduct as part of his job (as 

[the child protective service worker here] does), he suffers injury caused by the adverse 

constitutional ruling. So long as it continues in effect, he must either change the way he 

performs his duties or risk a meritorious damages action. . . . Only by overturning the 

ruling on appeal can the official gain clearance to engage in the conduct in the future. He 

thus can demonstrate, as we demand, injury, causation, and redressability. And 

conversely, if the person who initially brought the suit may again be subject to the 

challenged conduct, she has a stake in preserving the court's holding. 

 

Id. at 2029.  

 

The Court held that the adverse constitutional rulings challenged by government officials who 

prevailed on qualified immunity grounds before the circuit court “are rulings that have a 

significant future effect on the conduct of public officials—both the prevailing parties and their 

co-workers—and the policies of the government units to which they belong.” Id. at 2030. The 
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Court explained that constitutional rulings adverse to the government imbedded in opinions 

holding the government actors qualifiedly immune are intended to shape future conduct by better 

defining constitutional rights: 

 

[T]hey are rulings self-consciously designed to produce [effect conduct of public 

officials], by establishing controlling law and preventing invocations of immunity in later 

cases. And still more: they are rulings designed this way with this Court's permission, to 

promote clarity—and observance—of constitutional rules. 

. . . 

 

Consider a plausible but unsettled constitutional claim asserted against a government 

official in a suit for money damages. The court does not resolve the claim because the 

official has immunity. He thus persists in the challenged practice; he knows that he can 

avoid liability in any future damages action, because the law has still not been clearly 

established. Another plaintiff brings suit, and another court both awards immunity and 

bypasses the claim. And again, and again, and again. So the moment of decision does not 

arrive. Courts fail to clarify uncertain questions, fail to address novel claims, fail to give 

guidance to officials about how to comply with legal requirements. . . Qualified immunity 

thus may frustrate ‘the development of constitutional precedent’ and the promotion of 

law-abiding behavior. Pearson v. Callahan, 555 U.S. 223, 237 (2009). 

 

Id. at 2031–32.  

 

The Court limited its holding in two ways. It clarified that there was no change in how it would 

decide whether to grant certiorari. Id. at 2033. Further, the Court did not decide whether a Court 

of Appeals – as opposed to the Supreme Court -  could hear an appeal from a government official 

who prevailed on immunity grounds. Because district court decisions are not binding “[m]any 

Courts of Appeals . . . decline to consider district court precedent when determining if 

constitutional rights are clearly established for purposes of qualified immunity. See, e.g., Kalka 

v. Hawk, 215 F.3d 90, 100 (C.A.D.C. 2000) (Tatel, J., concurring in part and concurring in 

judgment) (collecting cases). Otherwise said, district court decisions—unlike those from the 

courts of appeals—do not necessarily settle constitutional standards or prevent repeated claims of 

qualified immunity.” Id. at 2033. 

 

 

Chapter 12, p. 549, following Note 6 

 

Questions to Guide Reading of Connick 
 

1. Plaintiff did not argue that he had proved a pattern of constitutional violations. Even so, 

the majority stated that plaintiff’s evidence was insufficient to have put Connick on 

notice that the office's Brady training was inadequate. Why was the evidence insufficient 

to show a pattern? 

2. Is Connick limited to lawyer-employees? Does the reasoning of Connick apply to 

government employees who do not undergo years of professional training before 
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accepting a government job, such as correctional officers or child protection 

caseworkers?  

3. After Connick, is a government policymaker entitled to rely on the professional training 

of government employees (such as social workers) as sufficient to prevent constitutional 

violations? Unless the policymaker has a reason not to rely on that professional training, 

such as a pattern of violations? 

4. Contrast how the majority and dissent describe the preparedness of recent law graduates 

to decide what Brady evidence to produce. Which description do you think is more 

accurate? 

 

 

 

 

Connick v. Thompson 
563 U.S.      (2011) 

 

Justice THOMAS delivered the opinion of the Court. 

 

The Orleans Parish District Attorney's Office now concedes that, in prosecuting respondent John 

Thompson for attempted armed robbery, prosecutors failed to disclose evidence that should have 

been turned over to the defense under Brady v. Maryland, 373 U.S. 83 (1963). Thompson was 

convicted. Because of that conviction Thompson elected not to testify in his own defense in his 

later trial for murder, and he was again convicted. Thompson spent 18 years in prison, including 

14 years on death row. One month before Thompson's scheduled execution, his investigator 

discovered the undisclosed evidence from his armed robbery trial. The reviewing court 

determined that the evidence was exculpatory, and both of Thompson's convictions were 

vacated. 

 

After his release from prison, Thompson sued petitioner Harry Connick, in his official capacity 

as the Orleans Parish District Attorney, for damages under. . .42 U.S.C. § 1983. Thompson 

alleged that Connick had failed to train his prosecutors adequately about their duty to produce 

exculpatory evidence and that the lack of training had caused the nondisclosure in Thompson's 

robbery case. The jury awarded Thompson $14 million. . . . We granted certiorari to decide 

whether a district attorney's office may be held liable under § 1983 for failure to train based on a 

single Brady violation. We hold that it cannot. 

. . . 

 

The Brady violation conceded in this case occurred when one or more of the four prosecutors 

involved with Thompson's armed robbery prosecution failed to disclose the crime lab report to 

Thompson's counsel. Under Thompson's failure-to-train theory, he bore the burden of proving 

both (1) that Connick, the policymaker for the district attorney's office, was deliberately 

indifferent to the need to train the prosecutors about their Brady disclosure obligation with 

respect to evidence of this type and (2) that the lack of training actually caused the Brady 

violation in this case. Connick argues that he was entitled to judgment as a matter of law because 

Thompson did not prove that he was on actual or constructive notice of, and therefore 

deliberately indifferent to, a need for more or different Brady training. We agree. 
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. . .   

 

In limited circumstances, a local government's decision not to train certain employees about their 

legal duty to avoid violating citizens' rights may rise to the level of an official government policy 

for purposes of § 1983. A municipality's culpability for a deprivation of rights is at its most 

tenuous where a claim turns on a failure to train. See Oklahoma City v. Tuttle, 471 U.S. 808, 

822–823 (1985) (plurality opinion) (“[A] ‘policy’ of ‘inadequate training’ ” is “far more 

nebulous, and a good deal further removed from the constitutional violation, than was the policy 

in Monell”).  To satisfy the statute, a municipality's failure to train its employees in a relevant 

respect must amount to “deliberate indifference to the rights of persons with whom the 

[untrained employees] come into contact.” Canton, 489 U.S., at 388. Only then “can such a 

shortcoming be properly thought of as a city ‘policy or custom’ that is actionable under § 1983.” 

Id., at 389. 

 

“ ‘[D]eliberate indifference’ is a stringent standard of fault, requiring proof that a municipal actor 

disregarded a known or obvious consequence of his action.” Bryan Cty., 520 U.S., at 410. Thus, 

when city policymakers are on actual or constructive notice that a particular omission in their 

training program causes city employees to violate citizens' constitutional rights, the city may be 

deemed deliberately indifferent if the policymakers choose to retain that program. Id., at 407. 

The city's “policy of inaction” in light of notice that its program will cause constitutional 

violations “is the functional equivalent of a decision by the city itself to violate the Constitution.” 

Canton, 489 U.S., at 395 (O'Connor, J., concurring in part and dissenting in part). A less 

stringent standard of fault for a failure-to-train claim “would result in de facto respondeat 

superior liability on municipalities . . . .” Id., at 392. . . 

 

A pattern of similar constitutional violations by untrained employees is “ordinarily necessary” to 

demonstrate deliberate indifference for purposes of failure to train. Bryan Cty., 520 U.S., at 409. 

Policymakers' “continued adherence to an approach that they know or should know has failed to 

prevent tortious conduct by employees may establish the conscious disregard for the 

consequences of their action—the ‘deliberate indifference’—necessary to trigger municipal 

liability.” Id., at 407. Without notice that a course of training is deficient in a particular respect, 

decisionmakers can hardly be said to have deliberately chosen a training program that will cause 

violations of constitutional rights. 

 

Although Thompson does not contend that he proved a pattern of similar Brady violations . . . he 

points out that, during the ten years preceding his armed robbery trial, Louisiana courts had 

overturned four convictions because of Brady violations by prosecutors in Connick's office. 

Those four reversals could not have put Connick on notice that the office's Brady training was 

inadequate with respect to the sort of Brady violation at issue here. None of those cases involved 

failure to disclose blood evidence, a crime lab report, or physical or scientific evidence of any 

kind. Because those incidents are not similar to the violation at issue here, they could not have 

put Connick on notice that specific training was necessary to avoid this constitutional violation. 

. . . 

 

Instead of relying on a pattern of similar Brady violations, Thompson relies on the “single-

incident” liability that this Court hypothesized in Canton. He contends that the Brady violation in 
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his case was the “obvious” consequence of failing to provide specific Brady training, and that 

this showing of “obviousness” can substitute for the pattern of violations ordinarily necessary to 

establish municipal culpability. 

 

In Canton, the Court left open the possibility that, “in a narrow range of circumstances,” a 

pattern of similar violations might not be necessary to show deliberate indifference. Bryan Cty., 

supra, at 409. The Court posed the hypothetical example of a city that arms its police force with 

firearms and deploys the armed officers into the public to capture fleeing felons without training 

the officers in the constitutional limitation on the use of deadly force. Canton, supra, at 390, n. 

10. Given the known frequency with which police attempt to arrest fleeing felons and the 

“predictability that an officer lacking specific tools to handle that situation will violate citizens' 

rights,” the Court theorized that a city's decision not to train the officers about constitutional 

limits on the use of deadly force could reflect the city's deliberate indifference to the “highly 

predictable consequence,” namely, violations of constitutional rights. Bryan Cty., supra, at 409. 

The Court sought not to foreclose the possibility, however rare, that the unconstitutional 

consequences of failing to train could be so patently obvious that a city could be liable under § 

1983 without proof of a pre-existing pattern of violations. 

 

Failure to train prosecutors in their Brady obligations does not fall within the narrow range of 

Canton's hypothesized single-incident liability. The obvious need for specific legal training that 

was present in the Canton scenario is absent here. Armed police must sometimes make split-

second decisions with life-or-death consequences. There is no reason to assume that police 

academy applicants are familiar with the constitutional constraints on the use of deadly force. 

And, in the absence of training, there is no way for novice officers to obtain the legal knowledge 

they require. Under those circumstances there is an obvious need for some form of training.  

 

In stark contrast . . . [a]ttorneys are trained in the law and equipped with the tools to interpret and 

apply legal principles, understand constitutional limits, and exercise legal judgment. Before they 

may enter the profession and receive a law license, all attorneys must graduate from law school 

or pass a substantive examination; attorneys in the vast majority of jurisdictions must do both. . . 

.These threshold requirements are designed to ensure that all new attorneys have learned how to 

find, understand, and apply legal rules. . . . 

 

Nor does professional training end at graduation. Most jurisdictions require attorneys to satisfy 

continuing-education requirements. . . . Attorneys who practice with other attorneys, such as in 

district attorney's offices, also train on the job as they learn from more experienced attorneys. . . . 

 

In addition, attorneys in all jurisdictions must satisfy character and fitness standards to receive a 

law license and are personally subject to an ethical regime designed to reinforce the profession's 

standards. . .  Among prosecutors' unique ethical obligations is the duty to produce Brady 

evidence to the defense. . . . An attorney who violates his or her ethical obligations is subject to 

professional discipline, including sanctions, suspension, and disbarment.  

. . . 

In light of this regime of legal training and professional responsibility, recurring constitutional 

violations are not the “obvious consequence” of failing to provide prosecutors with formal in-

house training about how to obey the law. Bryan Cty., 520 U.S., at 409. Prosecutors are not only 
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equipped but are also ethically bound to know what Brady entails and to perform legal research 

when they are uncertain. A district attorney is entitled to rely on prosecutors' professional 

training and ethical obligations in the absence of specific reason, such as a pattern of violations, 

to believe that those tools are insufficient to prevent future constitutional violations in “the usual 

and recurring situations with which [the prosecutors] must deal.” Canton, 489 U.S., at 391. A 

licensed attorney making legal judgments, in his capacity as a prosecutor, about Brady material 

simply does not present the same “highly predictable” constitutional danger as Canton's 

untrained officer. 

 

A second significant difference between this case and the example in Canton is the nuance of the 

allegedly necessary training. The Canton hypothetical assumes that the armed police officers 

have no knowledge at all of the constitutional limits on the use of deadly force. But it is 

undisputed here that the prosecutors in Connick's office were familiar with the general Brady 

rule. Thompson's complaint therefore cannot rely on the utter lack of an ability to cope with 

constitutional situations that underlies the Canton hypothetical, but rather must assert that 

prosecutors were not trained about particular Brady evidence or the specific scenario related to 

the violation in his case. That sort of nuance simply cannot support an inference of deliberate 

indifference here. As the Court said in Canton, “[i]n virtually every instance where a person has 

had his or her constitutional rights violated by a city employee, a § 1983 plaintiff will be able to 

point to something the city ‘could have done’ to prevent the unfortunate incident.” 489 U.S., at 

392 (citing Tuttle, 471 U.S., at 823 (plurality opinion)). 

 

Thompson suggests that the absence of any formal training sessions about Brady is equivalent to 

the complete absence of legal training that the Court imagined in Canton. But failure-to-train 

liability is concerned with the substance of the training, not the particular instructional format. 

The statute does not provide plaintiffs or courts carte blanche to micromanage local governments 

throughout the United States. 

 

We do not assume that prosecutors will always make correct Brady decisions or that guidance 

regarding specific Brady questions would not assist prosecutors. But showing merely that 

additional training would have been helpful in making difficult decisions does not establish 

municipal liability. “[P]rov[ing] that an injury or accident could have been avoided if an 

[employee] had had better or more training, sufficient to equip him to avoid the particular injury-

causing conduct” will not suffice. Canton, supra, at 391. The possibility of single-incident 

liability that the Court left open in Canton is not this case.  

 

The dissent rejects our holding that Canton's hypothesized single-incident liability does not, as a 

legal matter, encompass failure to train prosecutors in their Brady obligation. It would instead 

apply the Canton hypothetical to this case, and thus devotes almost all of its opinion to 

explaining why the evidence supports liability under that theory. But . . . [t]he reason why the 

Canton hypothetical is inapplicable is that attorneys, unlike police officers, are equipped with the 

tools to find, interpret, and apply legal principles. 

. . . 

 

The District Court and the Court of Appeals panel erroneously believed that Thompson had 

proved deliberate indifference by showing the “obviousness” of a need for additional training. 
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They based this conclusion on Connick's awareness that (1) prosecutors would confront Brady 

issues while at the district attorney's office; (2) inexperienced prosecutors were expected to 

understand Brady's requirements; (3) Brady has gray areas that make for difficult choices; and 

(4) erroneous decisions regarding Brady evidence would result in constitutional violations. . . 

This is insufficient. 

 

It does not follow that, because Brady has gray areas and some Brady decisions are difficult, 

prosecutors will so obviously make wrong decisions that failing to train them amounts to “a 

decision by the city itself to violate the Constitution.” Canton, 489 U.S., at 395 (O'Connor, J., 

concurring in part and dissenting in part). To prove deliberate indifference, Thompson needed to 

show that Connick was on notice that, absent additional specified training, it was “highly 

predictable” that the prosecutors in his office would be confounded by those gray areas and make 

incorrect Brady decisions as a result. In fact, Thompson had to show that it was so predictable 

that failing to train the prosecutors amounted to conscious disregard for defendants' Brady rights. 

See Bryan Cty., 520 U.S., at 409; Canton, supra, at 389. He did not do so. 

. . . 

 

We conclude that this case does not fall within the narrow range of “single-incident” liability 

hypothesized in Canton as a possible exception to the pattern of violations necessary to prove 

deliberate indifference in § 1983 actions alleging failure to train. The District Court should have 

granted Connick judgment as a matter of law on the failure-to-train claim because Thompson did 

not prove a pattern of similar violations that would “establish that the ‘policy of inaction’ [was] 

the functional equivalent of a decision by the city itself to violate the Constitution.” Canton, 

supra, at 395 (opinion of O'Connor, J.). 

 

 

Justice GINSBURG, with whom Justice BREYER, Justice SOTOMAYOR, and Justice 

KAGAN join, dissenting. 

. . . 

Connick should have comprehended that Orleans Parish prosecutors lacked essential guidance on 

Brady and its application. In fact, Connick has effectively conceded that Brady training in his 

Office was inadequate. . . . 

 

In 1985, Connick acknowledged, many of his prosecutors “were coming fresh out of law 

school,” and the Office's “[h]uge turnover” allowed attorneys with little experience to advance 

quickly to supervisory positions. . . .[I]t was possible for “inexperienced lawyers, just a few 

weeks out of law school with no training,” to bear responsibility for “decisions on ... whether 

material was Brady material and had to be produced.” [citation omitted]. 

 

Thompson's expert characterized Connick's supervision regarding Brady as “the blind leading the 

blind.” . . . For example, in 1985 trial attorneys “sometimes ... went to Mr. Connick” with Brady 

questions, “and he would tell them” how to proceed. But Connick acknowledged that he had 

“stopped reading law books . . . and looking at opinions” when he was first elected District 

Attorney in 1974. . . . 
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Prosecutors confirmed that training in the District Attorney's Office, overall, was deficient. Soon 

after Connick retired, a survey of assistant district attorneys in the Office revealed that more than 

half felt that they had not received the training they needed to do their jobs.  

 

Thompson, it bears emphasis, is not complaining about the absence of formal training sessions. . 

. His complaint does not demand that Brady compliance be enforced in any particular way. He 

asks only that Brady obligations be communicated accurately and genuinely enforced. Because 

that did not happen in the District Attorney's Office, it was inevitable that prosecutors would 

misapprehend Brady.  

. . . 

 

 

 

 

For Further Discussion 
 

1. Note that Connick reaffirmed that, under § 1983, a local government’s deliberate 

indifference to constitutional rights is measured objectively: “when city policymakers are 

on actual or constructive notice that a particular omission in their training program causes 

city employees to violate citizens' constitutional rights, the city may be deemed 

deliberately indifferent if the policymakers choose to retain that program.” Contrast the 

meaning of “deliberate indifference” in the Eighth Amendment context. See Farmer v. 

Brennan, Chapter 2 at p. 79 (rejecting an objective measure of deliberate indifference and 

holding a prison official liable only where the official was “aware of facts from which the 

inference could be drawn that a substantial risk of serious harm exist[ed], and he [drew] 

the inference”).   

 

2. Recall from Chapter 9 that, in the context of deciding whether individual social workers 

were entitled to absolute immunity, the Third Circuit reasoned that mechanisms other 

than the threat of § 1983 liability would protect the public against constitutional 

violations by child protective service workers. Those protections include the government 

employer’s incentive to ensure that its employees did not violate constitutional rights 

because the local government itself is not immune from suit. See Ernst v. Child and 

Youth Services of Chester County, Chapter 9 at p. 424.  Is there tension between the 

reasoning in Ernst and the holding of Connick?  

 

 

Chapter 12, p. 582, add after text and before Practice pointer 

 

The Murky Landscape of Post-Iqbal Supervisory Liability:  
Is it Statutory or Constitutional? Is Intent Required? A 2013 Update in the Seventh Circuit 

 
The Supreme Court called into question the continuing existence of supervisory liability in 

Ashcroft v. Iqbal, 556 U.S. 662 (2009). There, a Pakistani Muslim filed suit against federal 

officials based on his detention following the September 11, 2001, attacks. The Supreme Court’s 

decision could be read to eliminate supervisory liability in the federal analog to a § 1983 case, an 
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action under Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 

389 (1971), for reasons equally applicable to § 1983 claims. 

 

The Court rejected plaintiff’s claim that ‘“knowledge and acquiescence [by supervisors] in 

their subordinates’ use of discriminatory criteria to make classification decisions among 

detainees’” was sufficient to find that the supervisors had committed a constitutional violation 

and concluded that “the term ‘supervisory liability’ is a misnomer” in a Section 1983 suit or a 

Bivens suit. Iqbal, 556 U.S. at 677.  Under Iqbal, the constitutional claim was “invidious 

discrimination in contravention of the First and Fifth Amendments,” which require 

“discriminatory purpose,” and the supervisor could not be liable unless the supervisor 

“under[took] a course of action ‘ “because of” ’ not merely ‘ “in spite of” ’ [the action’s] adverse 

effects upon an identifiable group.’ ” Id. at 676  (further citation omitted).  

In dissent, Justice Souter canvassed the circuits’ various supervisory liability tests and argued 

that the majority failed to distinguish between respondeat superior and supervisory liability: 

 

[T]here is quite a spectrum of possible tests for supervisory liability: it could be imposed 

where a supervisor has actual knowledge of a subordinate's constitutional violation and 

acquiesces [citing 3d and 10
th

 Circuit]; or where supervisors “‘know about the conduct 

and facilitate it, approve it, condone it, or turn a blind eye for fear of what they might 

see,’” [quoting D.C. Circuit] (quoting Jones v. Chicago, 856 F.2d 985, 992 (7th Cir. 

1988) (Posner, J.)); or where the supervisor has no actual knowledge of the violation but 

was reckless in his supervision of the subordinate [citing 8
th

 Circuit]; or where the 

supervisor was grossly negligent [citing 1
st
 Circuit].  

 

Iqbal, 556 U.S. at 693-94 (Souter, J., dissenting). Justice Souter predicted that Iqbal eliminated 

supervisory liability: “Lest there be any mistake . . . the majority . . . is eliminating Bivens 

supervisory liability entirely. The nature of a supervisory liability theory is that the supervisor 

may be liable, under certain conditions, for the wrongdoing of his subordinates, and it is this very 

principle that the majority rejects.” Iqbal, 556 U.S. at 693 (Souter, J., dissenting). 

 

Is supervisory liability a statutory claim about § 1983 causation?  
 

The uncertain status of supervisory liability since Iqbal is illustrated by the Seventh 

Circuit’s various approaches. The Seventh Circuit in one precedent appeared to treat supervisory 

liability as unchanged by Iqbal, that is, as a question of statutory construction of the § 1983 

causation language requiring that the underlying constitutional violation be caused by the 

supervisor. Backes v. Village of Peoria Heights, Ill., 662 F.3d 866 (7
th

 Cir. 2011). Without even 

citing Iqbal, the Seventh Circuit reasoned: 

 

[A] defendant need not ‘participate[ ] directly in the deprivation’ for liability to follow 

under § 1983. Sanville v. McCaughtry, 266 F.3d 724, 740 (7th Cir. 2001). Indeed, a 

supervisor may still be personally liable for the acts of his subordinates if he ‘approves of 

the conduct and the basis for it.’ Chavez [v. Illinois State Police], 251 F.3d [612,] 651 [7
th

 

Cir. 2001] (citations omitted). ‘[S]upervisors must know about the conduct and facilitate 

it, approve it, condone it, or turn a blind eye for fear of what they might see. They must in 

other words act either knowingly or with deliberate, reckless indifference.’ Id. (quoting 
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Jones v. City of Chicago, 856 F.2d 985, 992–93 (7th Cir.1988)). 

 

Backes, 662 F.3d at 869-70. 

 

Is supervisory liability a constitutional question where the standard varies depending on the 
constitutional claim?  
 

By contrast, citing Iqbal, the Seventh Circuit has analyzed claims against supervisors as 

independent constitutional claims. The Seventh Circuit held that a public school principal could 

be liable for concealing reports of sexual abuse by a teacher and “creating an atmosphere that 

allowed abuse to flourish” because such conduct was “not mere failure of supervisory officials to 

act” but a claim that a defendant’s “own misconduct” and “deliberate indifference” deprived 

students of their liberty interests in violation of substantive due process, “regardless whether a 

supervisor or a subordinate.” TE v. Grindle, 599 F.3d 583, 590-91 (7
th

 Cir. 2010); see Arnett v. 

Webster, 658 F.3d 742, 758 (7
th

 Cir. 2011) (similarly, suggesting that a supervisor’s failure to act 

can be culpable where plaintiff can show the supervisor knew of a substantial risk of serious 

harm to plaintiff, the same 8
th

 Amendment standard that applies to non-supervisors).  

 

Consistently with analyzing claims against supervisors as constitutional claims (rather 

than statutory claims based on the causation language of Section 1983), the Seventh Circuit, 

again citing Iqbal, has plainly stated that a police supervisor “can only be liable for what he did; 

there is no doctrine of supervisory liability for the errors of subordinates such as [police].” Paine 

v. Cason, 678 F.3d 500, 512 (7
th

 Cir. 2012) (supervisor could be liable for denying a clearly 

established constitutional right to medical care based on supervisor’s own observation of a 

mentally disturbed arrestee and own treatment of call from arrestee’s father as a prank). 

 

If claims against supervisors are based on the constitution, is intent to harm required for all claims, 
not just for invidious discrimination claims? 
 

But even if the claim against the supervisor is constitutional and not based on the 

causation language of the §1983 statute, it is not clear what standard governs. The Seventh 

Circuit explicitly has recognized that, after Iqbal, if plaintiff’s constitutional claim requires not 

intent to harm but the lesser standard of deliberate indifference, it is not clear whether a 

supervisor nevertheless must intend to violate the constitution. While Iqbal “was a 

discrimination case involving discriminatory purpose,” Arnett, 658 F.3d at 757, the Supreme 

Court “stated that ‘purpose rather than knowledge is required to impose Bivens liability,’” id. 

(citing Iqbal, 129 S.Ct. at 1949), and therefore the reasoning of Iqbal “has raised questions about 

whether a stricter standard of personal liability for supervisors applies in deliberate indifference 

suits.” Arnett, 658 F.3d at 757. The Seventh Circuit concluded that “[t]he landscape of such 

claims after Iqbal remains murky . . . .” Id. (emphasis added).  

 

If intent to harm is required, is it satisfied by subjective deliberate indifference? 
 

The Seventh Circuit recently addressed the implications of Iqbal on a claim against a 

supervisor for a constitutional violation that does not itself require intent. Vance v. Rumsfeld, 701 

F.3d 193 (7
th

 Cir. 2012) (en banc), cert. denied,    U.S.   , 133 S.Ct. 2796 (June 10, 2013). Unlike 
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Iqbal, the constitutional right was not invidious discrimination but a constitutional claim 

governed by a standard less than intent. Yet the Seventh Circuit held that the supervisor’s intent 

was required: “[k]nowledge of a subordinate’s misconduct is not enough for liability. The 

supervisor can be liable only if he wants the unconstitutional or illegal conduct to occur.” Vance, 

701 F.3d at 203 (emphasis added). The Seventh Circuit held that “[t]he supervisor must want the 

forbidden outcome to occur” but that subjective deliberate indifference “is a form of intent” and 

therefore inaction could be culpable if “the public official knew of risks with sufficient 

specificity to allow an inference that inaction is designed to produce or allow harm.” Id at 204.   

 

Vance does not fully answer the question of what standard governs a constitutional claim 

against supervisors. Plaintiffs in Vance were security contractors in Iraq who were detained by 

the military and subjected to violence, sleep deprivation, and other “harsh interrogation methods” 

authorized by Defense Secretary Donald Rumsfield for enemy combatants, but not authorized for 

civilian contractors. Vance, 701 F.3d at 196; id. at 203. Plaintiffs sued very high level officials of 

a very large bureaucracy, the U.S. military. Perhaps Vance will be limited to Bivens claims, or to 

high-ranking officials in huge agencies with a long chain of subordinates between them and the 

actors who inflicted harm. But dicta suggests that Vance also applies to lower ranking officials 

subject to Section 1983 liability. Id. at 205 (“Every police chief knows that some officers shoot 

unnecessarily . . . [b]ut heads of organizations have never been held liable on the theory that they 

did not do enough to combat subordinates’ misconduct, and the Supreme Court made it clear in 

Iqbal that such theories of liability are unavailing”). The Supreme Court could have clarified the 

standard but denied certiorari in June 2013. 

 

Continuing uncertainty  
 

The various approaches taken by just one circuit highlight the continuing uncertainty about 

Iqbal’s effect on supervisory liability. Existing Seventh Circuit precedent analyzes claims against 

supervisors (1) as a question of causation under § 1983 by asking if the supervisor knew about 

the conduct and turned a blind eye (Backes); (2) as a constitutional question where the standard 

varies with the requirements of the constitutional claim (TE; Arnett; Paine); (3) as a 

constitutional question but reserving the question of whether a supervisor must intend to violate 

the constitution even if the constitutional standard does not require intent (Arnett); (4) as a 

constitutional question and holding a supervisor must intend to violate the constitution even if 

the constitutional standard does not require intent but holding subjective deliberate indifference 

is a form of intent (Vance). And there are other uncertainties, such as the effect of the Seventh 

Circuit’s en banc decision in Vance and the variations in approaches taken by the Seventh 

Circuit in its non-precedential opinions.  
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Chapter 14, Protecting Freedom of Religion in Prison:  

The Free Exercise Clause and RLUIPA  

by Evelyn Tenenbaum  

 

p. 642, add to fn. 75  

 

In Sossamon v. Texas, ___ U.S. ___, 131 S. Ct. 1651 (2011), the Court decided whether 

RLUIPA’s express private cause of action for “appropriate relief” against [States, their 

instrumentalities and officers, and persons acting under color of state law],” 42 U.S.C. § 2000cc-

2a, amounted to a waiver of the State’s sovereign immunity from suit for monetary relief.  While 

the States’ acceptance of federal funding for prisons constitutes a waiver of sovereign immunity 

with respect to suits brought under RLUIPA, the Court concluded that the waiver does not 

extend to suits for money damages unless Congress clearly provided that such relief would lie 

against the States in the language of the statute.  Here, the statute speaks only in terms of an 

award of “appropriate relief,” which the Court concluded is too open-ended and ambiguous with 

respect to the types of relief it includes.  “Appropriate” is dependent on the context in which it is 

applied and, with respect to a claim against a State under RLUIPA, the context does not clearly 

show that Congress intended States to be subject to suits for money damages as opposed to suits 

for equitable relief.  Therefore, the Court found that Texas had not agreed, by virtue of its 

acceptance of federal funds for its prisons, to be sued for money damages under RLUIPA. 

 

 

Chapter 15, The Eleventh Amendment  

by Evelyn Tenenbaum  

 

p. 707, fn. 17, add the following at the end. 

 

In Virginia Office For Protection and Advocacy v. Stewart, ___ U.S. ___, 131 S. Ct. 1632 

(2011), the Supreme Court reversed the Fourth Circuit and held that a state agency could sue 

state officials under the doctrine of Ex parte Young to protect the rights of developmentally 

disabled persons.  The six-member majority, in an opinion by Justice Scalia, held that the 

interests that underlie Ex parte Young, specifically, the vindication of federal rights, were not 

diminished because the plaintiff was another state entity.  The Court rejected the State’s 

argument that allowing such an intramural suit in federal court would erode the State’s dignity.  

The Court noted, among other things, that state law itself had authorized the state agency to sue 

to protect the rights of the developmentally disabled. 

 

p. 714, add fn. 36a at the end of the paragraph, add the following: 

 

36a. Most recently, in Coleman v. Court of Appeals of Maryland, ___ U.S. ___, 132 S. Ct. 1327 

(2012), the Court held that Congress did not abrogate the States’ Eleventh Amendment immunity 

from suits for money damages under the “self-care” provision of the Family Medical Leave Act 

(“FMLA”).   The Court found, in a plurality opinion, that the legislative history of the FMLA did 

not show that Congress enacted the provision based upon a history or pattern of state employers 

discriminating against women who needed to take time off for self-care, including during or after 

their pregnancies.  In the absence of such evidence, the Court determined that the “self-care” 
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provision of FMLA was not “congruent and proportional” to the type of unconstitutional 

behavior that would support an abrogation of the States’ sovereign immunity from suit for 

monetary relief under Section 5 of the Fourteenth Amendment.  The Court contrasted the history 

of the “self-care” provision with the history of the “family leave” provisions of the FMLA, 

which it had previously upheld as abrogating the States’ Eleventh Amendment immunity based 

on evidence and legislative findings of gender discrimination by States.  See Nevada Dept. of 

Human Resources v. Hibbs, 538 U.S. 721 (2003). 
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