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Preface

It is “obvious and unarguable” that no governmental interest is more com-
pelling than the security of the Nation.

—U.S. Supreme Court in Haig v. Agee

Ne a rly a qu a rter- of - a - cen tu ry has passed since the two of us co - fo u n ded the Cen-
ter for Na ti onal Sec u ri ty Law (CNSL) at the Un ivers i ty of Vi r ginia Sch ool of L aw as a
n on p a rti s a n , n on profit re s e a rch insti tute to prom o te interd i s c i p l i n a ry adva n ced
s ch o l a rship and edu c a ti on abo ut legal issues affecting the nati onal sec u ri ty of t h e
Un i ted State s . Our first proj ect was to de s i gn and publish a casebook so that other
s ch ools could more easily te ach in this new fiel d .

Wh en the first ed i ti on of Na tional Securi ty Law was publ i s h ed fif teen ye a rs ago it
was de s c ri bed as ad d ressing “a new field in Am erican law and legal edu c a ti on .” Tod ay
the field of n a ti onal sec u ri ty law is firm ly establ i s h ed . Co u rses in nati onal sec u ri ty law
a re taught at the nati on’s top law sch ools and practi ti on ers abound thro u gh o ut the
govern m en t . A para ll el discipline call ed “opera ti onal law ” has devel oped simu l t a n e-
o u s ly within the military. In deed , the Un i ted States military leads the world in incor-
pora ti on of l aw into military opera ti on s . G overn m ent attorn eys from all over the
world now ro uti n ely come to the CNSL Na ti onal Sec u ri ty Law In s ti tute s , and cop i e s
of the casebook and its doc u m en t a ry su pp l em ent appear in govern m ent libra ri e s
f rom Ar gen tina and Au s tralia to Et h i opia and Ru s s i a . The Am erican Bar As s oc i a ti on
Standing Com m i t tee on Law and Na ti onal Sec u ri ty has become one of the most pre s-
ti gious and active com m i t tees of its kind. In 1994, we assisted co lleagues at Du ke Law
S ch ool establish their very excell ent Cen ter on Law, Et h i c s , and Na ti onal Sec u ri ty,
with wh i ch CNSL and the A BA Standing Com m i t tee annu a lly co - s pon s or a major na-
ti onal con feren ce in Wa s h i n g ton , DC . Th ree ye a rs ago, one of our favori te form er
s tu dents and a va lu ed co lleague reti red after a disti n g u i s h ed career in the Army JAG
Corps and establ i s h ed a Cen ter for Terrorism Law at St. Ma ry ’s Law Sch ool in San An-
ton i o. In a post-9/11 world this rapid devel opm ent of the field seems de s ti n ed to con-
ti nu e .

While there are now other casebooks ti t l ed Na tional Securi ty Law, we re s pectf u lly
su ggest that this is the on ly one that tru ly defines the fiel d . The other boo k s , while of
gen era lly high qu a l i ty, tend to focus on more limited are a s , p a rti c u l a rly dom e s tic lega l
i s sues su ch as war powers and First and Fo u rth Am en d m ent freedom s . In con tra s t ,
this vo lume seeks a full syner gy of i n tern a ti onal law, i n tern a ti onal rel a ti on s , and na-
ti onal law and policy rel a ted to the sec u ri ty of the nati on and the probl em of u n a u-
t h ori zed vi o l en ce in the worl d .

This second ed i ti on is not merely a modest revi s i on of the ori gi n a l . Several ch a p-
ters that were of gre a ter rel eva n ce in a Cold War set ting have been del eted , o t h er
ch a pters have been su b s t a n ti a lly rede s i gn ed or updated , and important new ch a pters
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h ave been ad ded . We are parti c u l a rly exc i ted abo ut Ch a pter 2, “ Newer Th eories in
Un derstanding Wa r: From the Dem oc ra tic Pe ace to In cen tive Th eory,” wh i ch provi de s
a state - of - t h e - a rt revi ew of our pre s ent understanding of the ori gins of war and an
ex po s i ti on of an important new forei gn policy parad i gm devel oped by one of our ed-
i tors . Ot h er com p l etely new ch a pters ad d ress “Opera ti onal Law,” “ D ru gs as a Na ti on a l
Sec u ri ty Is su e ,” “O uter Space Law,” “ Dom e s tic Terrori s m ,” “ In form a ti on Wa rf a re ,” a n d
“ Hom eland Sec u ri ty.” And a revi ew of the bri ef bi ogra phies of con tri butors wi ll reve a l
that we have assem bl ed some of the leading aut h ori ties on their topics in the worl d
and produ ced a vo lume of trem en dous rel eva n ce to the post-9/11 nati onal sec u ri ty
ch a ll en ges facing this co u n try.

The field of n a ti onal sec u ri ty law is largely the re sult of a syner gy bet ween the in-
tern a ti onal law of con fli ct managem ent and em er ging areas of n a ti onal law con cern ed
with sec u ri ty matters , su ch as the law of i n tell i gen ce and arms tra n s fers . Al t h o u gh the
i n tern a ti onal law of con fli ct managem ent is frequ en t ly pre s en ted in introdu ctory in-
tern a ti onal law co u rs e s , typ i c a lly it is dealt with in curs ory fashion . It is the ed i tors’
ex peri en ce that few gradu a tes of su ch co u rs e s , and even su rpri s i n gly few te ach ers of
i n tern a ti onal law, h ave a soph i s ti c a ted knowl ed ge and apprec i a ti on of the com p l ex i-
ties of the intern a ti onal law of con fli ct managem ent in all its dimen s i on s — f rom ini-
tial determ i n a ti on of the lawfulness of coerc i on to ef forts at arms con tro l . Moreover,
n a ti onal sec u ri ty matters are incre a s i n gly su rro u n ded with a ra n ge of i m portant na-
ti onal law issues as evi den ced by the War Powers Re s o luti on and con gre s s i onal con-
s traints on intell i gen ce opera ti ons and arms tra n s fers .

One of the most dra m a tic trends of the past qu a rter- cen tu ry in nati onal sec u ri ty
a f f a i rs has been the increase in con gre s s i onal ef forts to influ en ce the dec i s i on - m a k i n g
process by the en actm ent of hu n d reds of n ew laws and statutory re s tri cti ons on the
d i s c reti on of the Exec utive Bra n ch . An illu s tra ti on of the magn i tu de of this po s t - Vi et-
nam legi s l a tive activism can be seen in the growth of the con gre s s i onal publ i c a ti on
Legi s l a tion on Fo rei gn Rel a tions f rom one 658-page vo lume twen ty five ye a rs ago to
t h ree vo lumes avera ging in excess of 1,500 pages each tod ay. Some ob s ervers vi ew this
en h a n ced con gre s s i onal role as a po s i tive re s ponse to the tra gedy of Vi etnam and the
a buses gen eri c a lly categori zed as “Wa ter ga te ,” while others with equal sinceri ty con-
tend that Con gress has exceeded its con s ti tuti onal aut h ori ty and in the process en d a n-
gered the sec u ri ty of the nati on . Wh a tever vi ew one takes in this heated deb a te , t h e
p l et h ora of n ew legi s l a ti on in this area has made the stu dy of n a ti onal sec u ri ty law es-
s en tial for anyone who wishes to understand the Am erican nati onal sec u ri ty proce s s
as the U. S . govern m ent en ters the new mill en n iu m .

This book bri n gs toget h er te aching materials ad d ressing a broad spectrum of i m-
portant nati onal sec u ri ty legal issu e s . It seeks to place su ch legal issues in histori c a l
and stra tegic con tex t , and to acquaint the stu dent with a wi de ra n ge of rec u rring na-
ti onal sec u ri ty probl em s . It is a caref u lly de s i gn ed produ ct integra ting the ex pertise of
s ome of the foremost aut h ori ties in each area with the ed i tors’ overa ll stru ctu re of t h e
n ew field of n a ti onal sec u ri ty law. It is de s i gn ed for use in law sch oo l s , gradu a te pro-
grams in intern a ti onal rel a ti ons and nati onal sec u ri ty, and the nati on’s war co ll ege s
and servi ce ac adem i e s — as well as to serve as a handy desk referen ce for profe s s i on a l s
and practi ti on ers in the fiel d .

In recent ye a rs there has been an ex p l o s i on of l i ti ga ti on on nati onal sec u ri ty issu e s .
Is sues on ce almost never ra i s ed in co u rt are now incre a s i n gly the su bj ect of l i ti ga ti on .
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Du ring our profe s s i onal lifetimes the legal staff at the Cen tral In tell i gen ce Agency has
grown from one or two law yers to more than 120 — expanding more than ten - fo l d
s i n ce the end of the Vi etnam Wa r. The State Dep a rtm en t’s Office of Legal Advi s er had
grown even larger, and since the terrorist attacks of 9/11 the FBI nati onal sec u ri ty law
l egal team has incre a s ed more than five - fo l d . Two dec ades ago there was a law yer on
the Na ti onal Sec u ri ty Council staff who foc u s ed pri m a ri ly on Freedom of In form a-
ti on (FOIA) requests and an occ a s i onal pers on n el matter. Tod ay there is not on ly a
f u ll - time NSC Legal Advi s er foc u s ed heavi ly upon policy issu e s , but three other
l aw yers as well as well . And tod ay ’s military com m a n der understands that his or her
S t a f f Ju d ge Advoc a te is among the most va lu a ble re s o u rces ava i l a ble wh en planning
opera ti ons du ring peri ods of a rm ed con fli ct .

The ch oi ce of n a tional se c u ri ty as a focus for this book reflects the pri ori ty and def-
eren ce gen era lly given to this ph rase in con tem pora ry po l i c y, and the re su l ting need
for law yers , s ocial scien ti s t s , po l i c y - m a kers — i n deed , a ll citi zen s — to analy ze and
eva lu a te nati onal sec u ri ty issues on a cri tical and con ti nuing basis. We bel i eve
s tron gly that this ef fort wi ll be en h a n ced by a com preh en s ive ex a m i n a ti on of t h e
m a ny ways in wh i ch law and nati onal sec u ri ty interact .

The ch a pters of this book high l i ght the divers i ty of va lues and assu m pti ons that
u n derlie current con cepti ons of n a ti onal sec u ri ty. Th ey ex p l ore the con tem pora ry
policy dilemmas and po l i tical ten s i ons wh i ch su ch divers i ty can gen era te , as well as
s ome of the trad i ti onal re s o luti on s , ten t a tive accom m od a ti on s , and con ti nuing con-
trad i cti ons em bod i ed in the law app l i c a ble to each are a .

As a principal outcome of past po l i tical accom m od a ti on s , l aw is both a starti n g
point and an end produ ct of e ach new stru ggle by the insti tuti ons of govern m ent to
b a l a n ce the frequ en t ly imprecise demands of n a ti onal sec u ri ty with the of ten equ a lly
vague adva n cem ent of o t h er va lues and obj ective s . Broadly con ceived as it must be ,
the legal process is in practi ce frequ en t ly the battleground on wh i ch the stru ggle to
define and pri ori ti ze nati onal sec u ri ty obj ectives occ u rs . Su ch stru ggles are sel dom
won or lost perm a n en t ly; e ach gen era ti on typ i c a lly feels com pell ed to reexamine and
ch a ll en ge the dec i s i ons and accom m od a ti ons of e a rl i er times as percepti ons and pri-
ori ties ch a n ge , i n tern a ti onal re a l i ties shift, and circ u m s t a n ces requ i re . We recogn i ze ,
t h erefore , that the terrain wi ll be a ch a n ging one in many of the areas covered in this
boo k . Yet it is also likely that the issues po s ed in each are a , the trade - of fs that they
pre s en t , and the approaches su gge s ted for dealing with them wi ll also be ch a racter-
i zed by a rem a rk a ble con ti nu i ty over the ye a rs . In a ny even t , we hope that the ch a p-
ters that fo ll ow wi ll provi de a fra m ework for policy analysis and dec i s i on as well as a
snapshot of the legal landscape .

The book does not propose a single grand theory or formula to assu re ra ti on a l
ch oi ce or sound law in the realm of n a ti onal sec u ri ty. The novel ty of the book is
ra t h er in the scope of the material covered , the iden ti fic a ti on of an overa ll new and
i m portant field of n a ti onal sec u ri ty law, and in the ef fort to pre s ent for broad scruti ny
and com p a ri s on a large nu m ber of i m portant sec u ri ty issu e s . The su bj ects ad d re s s ed
i n clu de not on ly some of the cen tral public preocc u p a ti ons of our ti m e — m i l i t a ry
force , a rms con tro l , f ree speech , terrori s m — but also a nu m ber of m ore esoteric cor-
n ers of the law rel a ting to nati onal sec u ri ty that are of ten ign ored in public deb a te
u n ti l , f rom time to ti m e , s ome unex pected crisis thrusts them into the limel i ght and
points up the need for wi der discussion and unders t a n d i n gs .
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Peri ods of c risis can be the worst of times to con s i der the pri ori ties and trade - of fs
that govern dec i s i ons abo ut the making and app l i c a ti on of l aw in matters of n a ti on a l
s ec u ri ty. As passions mount, po s i ti ons tend to po l a ri ze around ex trem e s . On the on e
h a n d , u n c ri tical invoc a ti ons of “n a ti onal sec u ri ty ” can become all - p u rpose ju s ti fic a-
ti ons for disrega rding or overriding va lues that the sec u ri ty of the co u n try is in fact
meant to en su re . On the other hand, s keptics of s ec u ri ty con s i dera ti ons may undere s-
ti m a te the dangers inherent in a world that is all too frequ en t ly inhospitable to those
same va lu e s . In balancing these com peting con s i dera ti ons it is easy ei t h er to focus on
the real con s traints of n a ti onal sec u ri ty or to negl ect the re a l i ties of a world that is too
f requ en t ly harsh in preocc u p a ti on with immed i a te pre s erva ti on of equ a lly real com-
peting va lu e s . O n ly thro u gh an honest understanding of the re a l i ties of n a ti onal sec u-
ri ty threats and com peting interests can optimal and inform ed ju d gm ents be made
a bo ut nati onal sec u ri ty law. It should perhaps be rem em bered in this con n ecti on that
dem oc rac i e s , for all their gre a tn e s s , can all too easily misperceive serious to t a l i t a ri a n
ch a ll en ges and tu rn inw a rd tow a rd a more familiar and com p a ti ble worl d . Wh i l e
com forting in the short ru n , su ch approaches not on ly fail to ch a n ge the underlyi n g
re a l i ty but may even em bo l den aggre s s ive con du ct and undermine deterren ce — t hu s
i n c reasing the risk of w a r.

Du ring the last qu a rter- cen tu ry, wh et h er for good or for bad , the law has taken on
a dra m a ti c a lly incre a s ed import a n ce in the nati onal sec u ri ty proce s s . Po l i c ym a kers ,
po l i tical scien ti s t s , h i s tori a n s , and citi zens who seek to be inform ed vo ters all have a
n eed to understand these ch a n ge s . Mem bers of the legal profe s s i on , in parti c u l a r,
h ave a special re s pon s i bi l i ty to understand these devel opm en t s — not on ly bec a u s e
the past dec ade has seen an ex p l o s i on in the demand for law yers tra i n ed in this fiel d ,
but also because of the trad i ti onal role played by our profe s s i on in shaping inform ed
p u blic op i n i on abo ut important public policy issu e s . We have produ ced this secon d
ed i ti on with the hope that it wi ll fac i l i t a te an interd i s c i p l i n a ry understanding of wh a t
we bel i eve to be one of the most important public policy devel opm ents now fac i n g
the nati on ; and if it con tri butes in even a small way to that end our ef fort s — a n d
those of the many sch o l a rs and practi ti on ers who hel ped make this work po s s i bl e —
wi ll have been ju s ti fied .

In a work of this kind there wi ll inevi t a bly be errors . Every re a s on a ble ef fort has
been made to keep these to a minimu m , but the bre adth and dynamic natu re of t h e
su bj ect — com bi n ed with the interacti ons of nu m erous con tri butors — vi rtu a lly guar-
a n tee that there wi ll be mistake s . The ed i tors accept full re s pon s i bi l i ty for any errors ,
and invi te re aders to bring them to our atten ti on so that futu re ed i ti ons may be cor-
rected .

Many of the substantive topics addressed in the volume are highly controversial and
subject to legitimate differences in points of view. We believe that one of the book’s
strengths is the diversity of viewpoints represented by the distinguished authors who
have contributed individual chapters. Each contributor is of course responsible for any
value judgments reflected in his or her chapter, and readers are reminded to keep in
mind that many of the subjects addressed in the pages which follow involve newly de-
veloping fields of law which are not without controversy. As the brief biographical
sketches of our contributors reveal, several of our chapters have been written by indi-
viduals currently employed by the federal government. It should be emphasized that the
views expressed herein and responsibility for the accuracy of facts stated are those of the



contributors and should not be attributed to any department or agency of the govern-
ment or any other entity with which they currently or in the past have been affiliated.
Many of the chapters include lists of additional readings that will provide other insights
on the subjects.

John Norton Moore & Robert F. Turner
Charlottesville, VA, November 2004
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